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1. Introduction?

After the imposition of economic sanctions against Iraq beginning on 6
August 19903, the authorization of military action against Iraq on 29
November 19904 and the Allied military operations leading to the resto-
ration to Kuwait of its sovereignty, independence and territorial integ-

1 Research Fellow at the Institute.

Abbreviations: ACR = The Arms Control Reporter; ACT = Arms Control Today;
AJIL = American Journal of International Law; App. = Appendix; BW = biological
weapons; CBW = chemical and biological weapons; CFE Treaty = Treaty on Conven-
tional Forces in Europe; CW = chemical weapons; EPIL Inst. = R. Bernhardt (ed.),
Encyclopedia of Public International Law, Instalment; GA = General Assembly; HEU =
highly enriched uranium; HuV-I = Humanitires Vélkerrecht — Informationsschriften;
IAEA = International Atomic Energy Agency; ICJ Rep. = International Court of Justice,
Reports of Judgments; ILM = International Legal Materials; LNTS = League of Nations
Treaty Series; NPT = Non-Proliferation Treaty; para(s). = paragraph(s); Res. = resolu-
tion; SC = Security Council; UN = United Nations; UNSCOM = United Nations Spe-
cial Commission; UNTS = United Nations Treaty Series.

2 This section has to some extent been inspired by a paper presented by A. Rosas
(Finland) on “Reactions to Non-compliance With a CW Convention” presented during a
workshop in Rome (22-24 November 1991).

3 The following resolutions, dealing with the situation between Iraq and Kuwait, were
adopted by the Security Council from 2 August 1990 until 28 November 1990: SC Res.
660 (2 August 1990), 661 (6 August 1990), 662 (9 August 1990), 664 (18 August 1990), 665
(25 August 1990), 666 (13 September 1990), 667 (16 September 1990), 669 (24 September
1990), 670 (25 September 1990), 674 (29 October 1990), 677 (28 November 1990).

4 SC Res. 678 (29 November 1990). For an analysis of this resolution see, e.g., A.
Parsons, The United Nations after the Gulf War, The Round Table 1991, 265.
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rity®, the Security Council, acting under Chapter VII of the UN Charter,
on 3 April 1991, adopted resolution 687 (1991)¢ laying down the condi-
tions for a formal cease-fire between Iraq and the Allied powers. The
Security Council, in adopting this resolution, for the first time reacted to
issues involving the development, production, acquisition and stockpiling
of certain categories of weapons. Also, the Council dealt with the des-
truction and rendering harmless of a number of specified military items.
Given the veto power and the Security Council’s inclination to avoid act-
ing under Chapter VII of the Charter in the past, this resolution goes far
beyond existing patterns and may even be seen as setting a remarkable
precedent’.

However, it may be questioned whether resolution 687 can be based
on Chapter VII8. Although art. 39 of the Charter, especially through its
employment of the expression “threat to the peace”, provides the Security
Council with a wide margin of appreciation®, and although the wording
of the subsequent provisions of Chapter VII does not expressly refer to
what measures may be taken by the Security Council in the aftermath of
an armed conflict, it may be argued that the mandatory measures decided
upon in resolution 687 go beyond the powers of the Council as laid down
in the Charter. '

Paragraphs 1 and 4 of the preamble of resolution 687 indicate that the
Security Council is convinced of a continuing threat to the peace posed
by Iraq, although Iraq’s occupation of Kuwait has come to an end . This

5 The military operation of the Allied powers started on 16 January 1991 and ended on
28 February 1991. The Security Council adopted resolution 686 (1991) on 2 March 1991;
this resolution dealt with preconditions for a definitive end to hostilities.

6 For excerpts of this resolution see the appendix to this article.

7 For a similar view see ]. Krause, Neuartiges internationales Regime mit Prizedenz-
wirkung? — Die Kontrolle der irakischen Riistung durch Vereinte Nationen und IAEA,
Vereinte Nationen 40 (1992), 46, at 51.

8 For an analysis of these aspects of resolution 687 (1991) see W. Heintschel v.
Heinegg, Die Resolution 687 (1991) des Sicherheitsrats der Vereinten Nationen — Die
Bedingungen fiir das Zustandekommen eines férmlichen Waffenstillstands zwischen dem
Irak und den mit Kuwait kooperierenden Staaten, HuV-I 4 (1991), 38.

9 See H. Kelsen, The Law of the United Nations: A Critical Analysis of Its Funda-
mental Problems (1951), 729 et seq.

0 Paragraph 1 of the preamble of resolution 687 (1991) recalls all other resolutions
dealing with the situation between Iraq and Kuwait; paragraph 4 of the preamble reads as
follows: “Reaffirming the need to be assured of Iraq’s peaceful intentions in the light of its
unlawful invasion and occupation of Kuwait”.
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is confirmed by further paragraphs of the preamble''. Thus, to this ex-
tent, it can be properly argued that resolution 687 finds a legal basis in
arts. 39 et seq.

Notwithstanding this result, if arts. 41 and 42 of the Charter are inter-
preted in a restrictive manner, the concrete non-military measures and the
military action envisaged by these provisions can be regarded as the only
mandatory measures upon which the Security Council may decide. How-
ever, there is no evidence that such an interpretation was intended.
Moreover, art. 2, paragraph 7 of the Charter underlines that the applica-
tion of enforcement measures under Chapter VII shall not be prejudiced
by the prohibition of intervention in internal affairs. The International
Court of Justice in the “Case Concerning Certain Expenses of the United
Nations” confirmed that

“... when the Organization takes action which warrants the assertion that it
was appropriate for the fulfilment of one of the stated purposes of the United

Nations, the presumption is that such an action is not #ltra vires the Organiza-

tion” 12,

Following this position of the Court, Schachter argues that the pro-
visions of Chapter VII were thought to

“leave room for almost any action by the Security Council that might rea-
sonably be related to ensuring continued peace and security in the gulf re-

gion™ 13,

In the Nicaragua Case the International Court of Justice underlined
that there are no rules of international law — except those accepted by the
state concerned — limiting the level of armaments of a sovereign state™.
However, this position of the International Court of Justice does not bar
the Security Council from determining that — taking into account the
specific circumstances — certain armaments may pose a threat to interna-
tional peace and security'®. As the Security Council in resolution 687
repeatedly points to the relationship between Iraq’s armed attack on
Kuwait and the level of armaments existing in Iraq, its mandatory
measures can be regarded as constitutional under the UN Charter.

" See e.g. paragraphs 8, 14, 15, 17, 24, 26 of the preamble of Res. 687; paragraph 17
reads as follows: “Conscious of the threat that all weapons of mass destruction pose to
peace and security in the area and of the need to work towards the establishment in the
Middle East of a zone free of such weapons”.

12 IC]J Rep. 1962, 151, at 168.

13 O. Schachter, United Nations Law in the Gulf Conflict, AJIL 85 (1991), 467.

4 ICJ Rep. 1986, 14, at 135.

15 J.A. Frowein, in: B. Simma (ed.), Charta der Vereinten Nationen (1991), 559, at
567.
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Before turning in detail to the obligations imposed by resolution 687
and their implementation it may be noted that Iraq was under no pre-
vious legal obligation to destroy certain arsenals. Moreover, the fact that
Iraq threatened to use chemical weapons cannot create such an obligation
as even breaches of relevant treaty law'® or customary law do not create a
legal obligation to ban production and stockpiling.

2. The Obligations Imposed upon Iraq

Resolution 687 requires the destruction, removal or rendering harmless
of Iraqi nuclear capability (paragraph 12), chemical weapons, ballistic
missiles with a range greater than 150 kilometres, and biological weapons
(paragraph 8). This obligation also covers related subsystems and compo-
nents, all research, development, support and manufacturing facilities for
nuclear, biological and chemical weapons, as well as related major parts,
repair and production facilities for the above-mentioned missiles. The de-
cision of the Security Council is accompanied by detailed provisions on
the implementation of the said obligation (paragraphs 9 and 13). Whereas
the International Atomic Energy Agency (IAEA) undertakes the respon-
sibility for the implementation of paragraphs 12 and 13, a Special Com-
mission (UNSCOM) is established according to operating paragraph 9 in
order to deal with the other issues. The disarmament activities'” of the
Special Commission and the IAEA are to be based on detailed plans sub-
mitted to the Security Council by the UN Secretary-General'® and the
Director General of the JAEA™ according to paragraphs 9 (b) and 13 of
resolution 687. The Council endorsed these plans on 17 June 199120

The destruction and rendering harmless of the specified items involves
a mechanism consisting of the following components. Iraq has to submit
declarations of the locations, amounts and types of all relevant weapons
and facilities to the Secretary-General as well as — with regard to nuclear
material — to the Director General of the IAEA, and it must agree to
urgent on-site inspections. UNSCOM and the IAEA have to carry out
immediate on-site inspections based on the Iraqi declarations but may

16 1925 Geneva Gas Protocol, LNTS 94, 65.

7 For the plans for future ongoing monitoring and verification and further arms con-
trol measures see below note 23.

18 §/22614 (17 May 1991).

19 The UN Secretary-General submitted the relevant letter of the Director-General of
the IAEA to the Council on 17 May 1991 (5/22615).

20 SC Res. 699 (1991), paras. 1 and 2.
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also inspect any additional locations as designated by UNSCOM. Iraq
has to yield possession of all CBW-related items to the Special Commis-
sion for destruction, removal or rendering harmless. Missile capabilities
can be destroyed by Iraq itself, under the supervision of UNSCOM. All
nuclear-weapons-usable materials must be placed under the exclusive con-
trol, for custody and removal, of the IAEA with the assistance and co-
operation of the Special Commission. Hence, there are, based on the
specific characteristics of the various armaments, three different ways of
implementing Iraq’s disarmament obligations. All of them, however, have
to take place under international supervision. Further details of the im-
plementation of these obligations will be discussed below?".

The Security Council in resolution 687 also decided to place Iraq under
the obligation not to use, develop, construct or acquire chemical and
biological weapons and related items, as well as ballistic missiles with a
range greater than 150 kilometres and related major parts. In order to
supervise the implementation of this obligation a plan for the future on-
going monitoring and verification of Iraq’s compliance was developed by
the Secretary-General in consultation with the Special Commission ac-
cording to paragraph 10 of resolution 687. A similar plan was developed
by the Director General of the IAEA in order to supervise Iraq’s obliga-
tion not to acquire or develop nuclear weapons or nuclear-weapons-
usable material and related items, and to observe the prohibition of re-
search and related activities (paragraphs 12, 13). These arms control obli-
gations are stricter than Iraq’s obligations under the Treaty on the Non-
Proliferation of Nuclear Weapons of 1 July 196822, The plans for future
ongoing monitoring and verification?® were approved by the Security
Council on 11 October 199124,

Especially the latter obligations related to the production, acquisition
and stockpiling of weapons and the verification of their implementation
go far beyond the scope of the present situation, i.e. they are not easily
subsumed under art. 39. The Security Council, in paragraph 14 of resolu-
tion 687, takes note of this problem and links the obligations placed upon
Iraq with attempts to establish in the Middle East a zone free from
weapons of mass destruction and missiles for their delivery and to achieve
a global ban on chemical weapons.

21 For a recent analysis see the Secretary-General’s report of 25 January 1992 (5/23514)
and update of 7 March 1992 (5/23687).

22 UNTS 729, 161; Iraq ratified this treaty on 29 October 1969, see C. Harden-
bergh (ed.), ACR (1991), at 602.A.7.

23 §/22871/Rev.1; $/22872/Rev.1 and Corr.1.

24 SC Res. 715 (1991), para. 1.
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Within the legal framework of resolution 687, the mandatory measures
decided upon by the Security Council have to be proportional?s. To this
extent, the powers of the Security Council are limited. These limits
would have been surpassed if the Security Council had attempted to
achieve a completely unilateral disarmament of Iraq without taking into
account Iraq’s legitimate security interests?6. Moreover, if the Security
Council fails to establish a zone free of weapons of mass destruction in
the Middle East, Iraq — after a certain period of time — may no longer be

under the obligation to follow section C of resolution 68727,

The subsequent Security Council resolutions 699 (17 June 1991), 707
(15 August 1991) and 715 (11 October 1991) complemented the obliga-
tions laid down by resolution 687. According to paragraph 4 of resolu-
tion 699 (1991), Iraq is liable for the full costs of carrying out the tasks
authorized by section C of resolution 687. Resolution 707 condemns
Iraq’s violation of a number of obligations imposed upon it by section C
of resolution 687 and further complements these obligations. Paragraph 3
of resolution 707 deals with wing and helicopter flights by inspection
teams and demands that Iraq allows all such flights. Finally, resolution
715 — as already mentioned — approves the plans for future ongoing

monitoring and verification.

3. Problems related to the Implementation of Iraq’s Obligations

The present section of this article concentrates on major events related
to the subject-matter under discussion as well as a recent report of the
Secretary-General to the Security Council® and the subsequent discus-
sion within the Council on 11 March 199229, Iraq’s obligation not to
develop, produce or otherwise acquire certain categories of arms is treat-
ed as an arms control obligation3® whereas the obligation dealing with the

25 The principle of proportionality is a general principle of international law and has to
be taken into account by the Security Council when acting under Chapter VII; see for art.
42 of the UN Charter Frowein (note 15), at 587 et seq.; for a general idea of the notion

of proportionality see J. Delbriick, Proportionality, in: EPIL Inst. 7 (1984), 396.
26 Heintschel v. Heinegg (note 8), at 41.
27 Tbid.
28 §/23514 and $/23687.

29 UN press release SC/5382; subsequent information received until 30 April 1992 is
included in this article; for a list of inspections until April 1992 see Krause (note 7), at

47.

30 In order to avoid any misconceptions it may be noted that the plans for future on-

going monitoring and verification deal with the supervision of permitted activities.
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destruction, removal or rendering harmless of Iraqi weapons is qualified
as a disarmament obligation®'.

a) The Establishment of UNSCOM and its Cooperation with
the TAEA

The Special Commission was established as a subsidiary organ3 of the
Security Council in accordance with resolution 687 on 19 April 1991.
Shortly thereafter a secretariat was set up. This is stationed principally at
the United Nations Headquarters in New York, with a field office in
Bahrain and a support office in Baghdad. The Special Commission con-
sists of 21 experts with Ambassador R. Ekeus (Sweden) serving as Execu-
tive Chairman. The inspection teams are composed of nationals of various
countries33. UNSCOM established a number of working groups in order
to facilitate its work (nuclear/TAEA group, chemical/biological weapons
group, destruction advisory panel, ballistic missiles group and future
compliance monitoring group)3*. Responsibilities for operations support
have been vested in the Executive Chairman. The secretariat of the Special
Commission also ensures liaison with the IAEA. Resolution 687 (1991)
requires the IAEA to inspect nuclear-weapons-related materials under the
guidance of the Special Commission. The Special Commission provides
the Director General of the IAEA with assistance and cooperation as re-
quired in paragraphs 12 and 13 of resolution 687. The IAEA established
an action team placed under the direction of an Agency Deputy Director
General (M. Zifferero) and composed of a Deputy Director for Adminis-
tration and Management (D. Kay) and a Deputy Director for Operations
(D. Perricos)3. The UN agreed to reimburse the IAEA for its extraordi-
nary costs36. The status, privileges and immunities of the Special Com-
mission, the IAEA and UN special agencies involved in implementing
resolution 687 are based on an agreement with the government of Iraq

31 For a distinction between disarmament and arms control obligations see H.-].
Schiitz, Arms Control, in: EPIL Inst. 3 (1982), 34, and J.H. Barton, Disarmament, in:
EPIL Inst. 9 (1986), 102. .

32 The power of the Security Council to establish subsidiary organs is based upon art.
29 of the Charter.

33 At the end of 1991 about 280 experts from 34 states had participated in inspections of
the Special Commission, see Krause (note 7), at 47.

34 §/23165, Annex, App. I, para. 3.

35 §/22615, Annex, Enclosure, para. 2; ACR (1991), at 453.B.109.

36 JAEA document GOV/INF/609 of 2 May 1991.
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which was concluded only after extensive and sometimes difficult nego-
tiations. Further provisions concerning these issues can be found in the
plans for future ongoing monitoring and verification as endorsed by re-
solution 70737,

b) The Gathering of Data

In order to destroy certain categories of weapons and facilities and to
verify the non-production of relevant items, the location and characteris-
tics of existing stockpiles and production facilities, and other facilities,
must be known. Hence, resolution 687 and subsequent resolutions put
Iraq under an obligation to submit to the Security Council and the rele-
vant subsidiary organs declarations of the locations, amounts and types of
items subjected to destruction, removal or rendering harmless. Also, in
order to carry out the plans for future ongoing monitoring and verifica-
tion, the Special Commission and the IAEA have to be informed about a
number of relevant projects and facilities; this information concerns per-
mitted (dual-use) activities. Although the IAEA and UNSCOM can
also rely on other sources®, Iraq’s declarations were intended to be an
essential element of the implementation of the relevant resolutions. Such a
procedural requirement is of major importance not only for ensuring the
effectiveness of international supervision of arms control and disarma-
ment obligations39, but also for the creation of a minimum of trust40
among those participating in the system under which these obligations
arise!.

Notwithstanding the fact that the obligations discussed here are not
treaty obligations but based on mandatory measures decided upon by the
Security Council, Iraq could have assured the Council of its peaceful in-

37 E.g. $/22871/Rev.1, Annex I, paras. 9 et seq.

38 These include own assessments and data supplied to the Special Commission by
states; see also /22614, paras. 6 et seq.

39 Cf. e.g. art. XIII CFE Treaty of 19 November 1990; ILM 1991, 6.

40 For verification purposes see W. Graf Vitzthum, Rechtsfragen der Riistungs-
kontrolle im Vertragsvolkerrecht der Gegenwart, in: M. Bothe/W. Graf Vitzthum, Rechts-
fragen der Ristungskontrolle im Vertragsvolkerrecht der Gegenwart, Berichte der Deut-
schen Gesellschaft fiir Vélkerrecht, Vol. 30 (1990), 95, at 118 et seq.

41 For an example of the importance of trust among parties to an arms control agree-
ment see the case of the CFE Treaty in 1990/1991: L. Riihl, Der Vertrag iiber konven-
tionelle Streitkrifte: Hohe- oder Schluffpunkt europiischer Riistungskontrolle?, Aufen-
politik 42 (1991), 116, at 116 et seq.

http://www.zaoerv.de

© 1992, Max-Planck-Institut fir auslandisches 6ffentliches Recht und Volkerrecht


http://www.zaoerv.de

UN Disarmament and Arms Control in the Case of Iraq 789

tentions#2. However, Iraq on numerous occasions failed to cooperate in
this respect and did not fulfill its obligations. The reports Iraq presented
had to be corrected more than once?3. The general lack of Iraqi coopera-
tion led to serious tensions between the Council and Iraq*. On 23 Sep-
tember 1991, for example, the government of Iraq seized certain docu-
ments from an IAEA inspection team“5. Not all of the documents were
returned to the inspection team. In a report submitted to the Secretary-
General in October 1991 the Executive Chairman of UNSCOM stated:
“The inspections undertaken have had to be energetic, rigorous and inten-
sive because of the failure of Iraq, particularly in the nuclear field, to adopt the
candid and open approach to the disclosure of its capabilities which is called
for in section C of resolution 687 (1991). While cooperation from Iraq has
generally been forthcoming at the field level ... in relation to activities and
resources declared by Iraq, a totally different attitude of non-cooperation,
concealment and sometimes false information has emerged in relation to non-
declared activities, resources and sites that have been designated by the Special

Commission on the basis of its own assessments or of data supplied to it by

States”46.

In paragraph 1 of resolution 707 (15 August 1991) the Security Council
condemned Iraq’s lack of cooperation and confirmed that this constituted
a material breach of the relevant provisions of resolution 687 In March
1992 the update of a report of the Secretary-General#’ referred to the
information issue with regard to resolution 707 as follows:

“In the report of 18 February, the Executive Chairman of the Special Com-
mission indicated that ... Iraq was continuing to refuse to make the full, final

42 See preamble of SC Res. 687, para. 4; the Executive Chairman in his report of 24
October 1991 pointed out that “the elements of misinformation, concealment, lack of
cooperation and violation of the privileges and immunities of the Special Commission and
IAEA have not created any trust in Iraq’s intentions. They have had a negative impact on
relations with Iraq and have engendered an atmosphere of profound scepticism, particu-
larly in the nuclear area ...” (§/23165, Annex, para. 19).

43 For Iraqi reports on its nuclear material see ACR (1991), at 453.B.116.1 et seq.

44 On 23, 25, 28 June 1991 a nuclear inspection team was denied access to certain
facilities and, on the latter occasion, shots were fired by the Iraqi military to deter the team
from photographing trucks transporting materials previously removed from Iraqi nuclear
programme sites. See $/22739, $/22743, $/22746, $/22761 and $/22762.

45 /23122, Annex, Enclosure, App. (chronology of activities of the 6th IAEA nuclear
inspection team).

46 5/23165, p. 7, Annex, para. 16.

47 For the obligation to report every 6 months see para. 3 of Res. 699 (1991) and para. 8
of Res. 715 (1991); the report of the Secretary-General of 25 January 1992 (5/23514),
update of 7 March 1992 (5/23687).
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and complete disclosure called for under Council resolution 707 (1991) of all
its programmes and capabilities relating to weapons of mass destruction and
ballistic missiles with a range greater than 150 kilometres. While some
additional information on Iraq’s programmes for the production of weapons of
mass destruction had been obtained since 25 January 1992, this had to be done
through a procedure of question and answer. The Special Commission was
convinced that such a procedure could not result in detection of as yet un-
declared elements of the Iraq programmes and that its usefulness had been
exhausted”48.

The destruction, removal and rendering harmless of existing stocks has
since then begun, and the gathering and assessment of information has
reached a certain standard in this regard. However, serious problems per-
sist in respect of data essential to the system of future monitoring. In its
report to the Council of 10 April 1992, the Special Commission said that
as of 8 April, Iraq had failed to submit sufficient information on specific
activities, facilities and items, as well as a report on the legislative and
administrative measures taken to implement resolution 687, as requested
by the Council®®. If the situation does not improve UNSCOM may be
unable to initiate the programme for future ongoing monitoring and veri-
fication®0.

¢) The Destruction, Removal and Rendering Harmless of
Specified Items

As envisaged by resolution 687 and the subsequent plans submitted to
the Council by the Secretary-General and the Director General of the
IAEA, the next step after the gathering and assessment of information
was to destroy, remove or render harmless the identified weapons and
facilities. The separate procedures to be applied to the various items in
question are examined in this section. Due to the fact that not all sources
are available, only an outline of the major problems concerning these
procedures can be given.

According to paragraphs 12 and 13 of resolution 687 nuclear-weapons-
usable material and related items have to be placed under the exclusive
control of the IAEA for custody and removal. Iraq has to accept the
destruction, removal and rendering harmless of this material. The Secu-

48 $/23687, Annex I, para. 3.

49 UN press release DHL (13 April 1992).

50 /23687, Annex I, para. 19; see also, Ambassador Rolf Ekeus: Unearthing Irag’s
Arsenal (interview with ACT), ACT 22/n0.3 (1992), 6 at 8.
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rity Council endorsed the plan presented by the Director General of the
IAEAS! and put the Director General under an obligation to report on
the progress made at least every 6 months52. It may be noted that the
Council in resolution 707 — in order to deal with the events of June
199153 — explicity determined that

“Iraq retains no ownership interest in items to be destroyed, removed or

rendered harmless pursuant to paragraph 12 of resolution 687 (1991)”54.

The plan for the rendering harmless and removal of specified nuclear
material and certain facilities acknowledged that nuclear-weapons-usable
material could not be destroyed or rendered harmless in Iraq%. There-
fore, the IAEA entered into negotiations with countries possessing the
technology for transport and storage and also considered options for
long-term disposal or rendering harmless of the identified material%. It
should be noted that IAEA safeguards were applied to all direct-use
material removed from Iraq®”-%8. Special attention during inspections was
paid to research and other facilities designed for isotopic enrichment and
reprocessing of irradiated fuel. As already indicated above, inspections
were difficult®®. However, conclusive evidence was soon found that the
government of Iraq had a programme for developing an implosion-type
nuclear weapon®0, These findings were based on on-site analysis and on
the analysis of samples, inter alia, at the IAEA’s Seibersdorf laboratories
(Austria). As early as July 1991, France and Britain had agreed to dilute
Iraqi highly enriched uranium (HEU) to less than 20% under a contract
signed with the IAEAS'. The HEU transported to Britain was to be re-
processed at Dounreay®. In November the Special Commission trans-

51 SC Res. 699 (1991), para. 2.

52 SC Res. 699 (1991), para. 3.

53 See note 40.

54 SC Res. 707 (1991), para. 4; for a similar provision with regard to CBW and missile
related material see S/22871/Rev. 1, para. 22.

55 §/22615, Annex, Enclosure, para. 4.

56 §/22615, Annex, Enclosure, para. 10.

57 According to the report direct-use material is nuclear material that can be converted
into nuclear explosives components without transmutation or further enrichment, as for
instance plutonium containing less than 80 per cent plutonium-238, highly enriched
uranium (HEU) and uranium-233, see $/22615, Annex, Enclosure, note a at p. 5.

58 For Iraq’s safeguards agreement with the IAEA see IAEA document INFCIRC/172.

59 For the incidents of June 1991 see $/22739, $/22761; for the September 1991 events
during the 6th nuclear inspection see $/23122.

80 For a detailed report on the Iraqi nuclear weapon programme see, inter alia, $/23215.

61 ACR (1991), at 453.B.116.8 (10 July 1991), and 453.B.116.11 (17 July 1991).

62 ACR (1991), at 453.B.116.32 (15 November 1991).
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ported fresh HEU of Soviet origin to Moscow; this was to be processed
at an appropriate facility and returned to the IAEA after isotopic dilu-
tion®3, ~
The Security Council in resolution 687 decided that Iraq had to yield
possession of CBW-related items to the Special Commission for destruc-
tion, removal or rendering harmless®. During this process requirements
of public safety were to be taken into account®®. According to the plan
approved by the Council® separate procedures were worked out for the
disposal of weapons and facilities. Special attention was paid to possible
safety and environmental hazards®” when dealing with chemical weapons.
Therefore, the movement of chemical weapons and agents was to be
minimized®8. In order to limit the dangers, the inspections were intended
also to assess the conditions of stocks and facilities. The first chemical
weapons destruction team visited Iraq from 22 February to 27 March
1992. Due to the fact that the rockets to be destroyed during the mission
were in an unstable state they were not transferred to a central destruc-
tion site but destroyed at their storage site (a total of 463 rockets); ap-
proximately 2.5 tons of the nerve-gas agent sarin were destroyed during
this mission®. At the Muthanna State Establishment a plant for the des-
truction of chemical weapons is being built under the supervision of UN-
SCOM. This plant will include an incinerator for the destruction of mus-
tard-gas agents as well as some other chemicals and a large-scale hydroly-
sis installation for the neutralization of nerve-gas agents. Large-scale des-
truction is due to start in the summer of 199270, The manner in which
environmental and safety aspects of the disposal of chemical weapons and
related equipment are taken into account may be regarded as a rather
important development in the implementation of the CW disarmament
obligations under the relevant Security Council resolutions”!.

The destruction of ballistic missiles with a range greater than 150 km

8 For further activities under the plan for future ongoing monitoring and verification,
see below 3.d).

64 According to UN press release IK/98 of 3 April 1992 Iraq violated the provisions of
SC Res. 687 (1991) when it unilaterally destroyed a large number of chemical munitions.

65 SC Res. 687 (1991), para. 9 (b) (ii).

66 SC Res. 699 (1991), para. 1; $/22614.

67 $/22614, para. 16.

68 $/22614, para. 18.

69 UN press release 1K/97 (31 March 1992).

70 UN press release IK/102 (16 April 1992).

7 Until February 1992 no evidence of a BW production system was found in Iraq,
ACR (1992), at 701.B.87; see also Ekeus interview (note 50), at 8; Iraq, however, had
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and related facilities is to be performed by Iraq under the supervision of
the Special Commission2. In a recent report to the Security Council the
Special Commission pointed out that Iraq had unilaterally destroyed a
number of missiles and related equipment. Although an inspection team
of UNSCOM later identified the remnants of most of the unilaterally
destroyed missiles, this was a clear violation of obligations imposed upon
Iraq by resolution 68773 because international supervision of the destruc-
tion of any proscribed item forms an essential part of these obligations74.
It may be noted that during the period from 21 March unul 30 March
1992 ballistic missiles-related production equipment was de-
stroyed?s. The process of the destruction of Iraq’s ballistic missile
capabilities has proceeded quite far. Although major problems still oc-
curred in February 1992 when Iraq refused to undertake the destruction
of certain of its ballistic missile capabilities as directed by the Special
Commission78, an inspection team on 27 April 1992 was at least able to
confirm that

“Iraq can no longer produce ballistic missiles with a range greater than 150

kilometres at three of its major production sites ...”7".

There still remains much to be done according to the Special Commis-
sion”8. However, on the basis of the information received so far, the
major problems related to destruction activities can be identified and
some progress can be noted.

d) Implementing the Plans for Future Ongoing Monitoring
and Verification

The obligation not to develop, produce, acquire, or stockpile certain
categories of weapons is certainly one of the most difficult aspects of the

pursued 2 BW research programme at least from 1986 until 1990, see Krause (note 7), at
49.

72 SC Res. 687 (1991), para. 9 (b) (ii).

73 With regard to this problem, Ambassador R. Ekeus recently stated in an interview
(note 50), at 7: “But all right, we do not cry over spilt milk”.

74 See UN press release IK/98 (3 April 1992).

75 See $/23673, list A.

76 See $/23673, S/23687.

77 UN press Release 1K/103 (27 April 1992).

78 UN press Release IK/98 (3 April 1992).
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law of arms control. The problem is not only to define prohibited
weapons and activities but also to ensure efficient verification?®.

Resolution 687 only outlines the obligations imposed upon Iraq in re-
spect of implementation and verification. As Iraq’s nuclear weapons
programme violated the Non-Proliferation Treaty of 1 July 1968 and the
safeguards agreement concluded between Iraq and the IAEA®, resolution
687 invited the Iraqi government to reaffirm its obligations under the
NPT. The plans for future ongoing monitoring and verification further
extended Iraq’s relevant obligations and were endorsed by resolution 715,
which attached a mandatory character to the plans. The plan developed
by the IAEA®" includes inspection and other rights and elaborates on
paragraphs 12 and 13 of resolution 687 and paragraph 3 of resolution 707.
According to this plan, Iraq has to adopt national implementation
measures to ensure that all obligations are met. Only a very limited
number of peaceful applications of isotopes imported from other states
remains permitted after prior approval by the IAEA®. In order to super-
vise the implementation of these obligations, UNSCOM and the IAEA
must be provided by Iraq with full, correct, and timely information on all
relevant items and activities®.

An additional régime was set up under the plan of the Secretary-Gen-
eral® for CW-related items and facilities. This plan includes obligations
similar to those designed to control nuclear-weapons-usable material.
However, as a large number of chemical substances can be used not only
for CW purposes but also has legitimate civilian uses, a special régime for
dual-use chemicals was established. Under this régime, inspectors now
employ two lists. List A comprises all chemicals in the draft CWCB8
except those in List B, plus hydrogen fluoride and the irritant agent CS.
These chemicals and the equipment and facilities related to them are sub-
ject to regular data-reporting requirements. List-B chemicals are excluded

79 M. Bothe, Rechtsfragen der Riistungskontrolle im Vertragsvolkerrecht der Gegen-
wart, in: Bothe/Graf Vitzthum (note 40), at 53 et seq., and W. Graf Vitzthum, ibid.,
at 122 et seq.

80 See IAEA document GOV/2532; A/45/1047, S/22812, App.; for the safeguards
agreement see INFCIRC/172 and INFCIRC/172/Add.1.

81 G/22782/Rev.1.

82 See $/22782/Rev.1, Annex 4.

83 For difficulties in so far see $/23687.

84 §/22871/Rev.1.

85 See CD/1116 (20 January 1992), Annex on Chemicals, at p. 56 et seq. (latest version
of the so-called rolling text).
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from the Iraqi economy except by prior arrangement with UNSCOM®e.
This list comprises Schedule 1 of the draft CWC?# plus dimethyl methyl-
phosphonate, the NN-dialkylphosphoramidic dihalides, and thiodigly-
col88. The actual functioning of this system may hold significance for the
implementation of the prospective CW Convention®.

As far as biological weapons are concerned, it should be mentioned
that Iraq ratified the BW Convention on 8 April 1991% as required by
resolution 68791,

Major problems related to the implementation of the plans for future
ongoing monitoring and verification arose with regard to data-gathering
and data-assessment®, aerial surveillance flights® (facilities, privileges
and immunities), and political acceptance by Iraq of the obligations em-
bodied in resolutions 707 and 71594, These problems have not yet been
solved. In Annex I of the Secretary-General’s report to the Security
Council of 7 March 1992, the Special Commission stated that it will be

“neither legally nor practicably able to initiate the programme for ongoing
monitoring and verification of Iraq’s compliance with its obligations under

section C of Security Council resolution 687 (1991)”%.

This situation had not changed by 8 April 1992%.

e) Financial Aspects

As stated in the Secretary-General’s report of 7 March 1992, financial

86 5/22871/Rev.1, para. 32.

87 CD/1116 (20 January 1992), Annex on Chemicals, at p. 58 et seq.

8 For a case-study on the difficulties of verifying dual-use chemicals under the pros-
pective CW Convention see S.J. Lundin (ed.), Verification of Dual-use Chemicals under
the Chemical Weapons Convention: The Case of Thiodiglycol, SIPRI Chemical & Bio-
logical Warfare Studies no. 13 (1991).

89 The obligation imposed upon other states not to transfer to Iraq certain specified
items is based on paras. 24, 25, 27 of Res. 687 (1991); see also $/22872/Rev.1, paras. 28 et
seq.
90 ACR (1991), at 701.B.71 (8 April 1991); BW Convention: UNTS 1015, 163.

91 The Security Council invited Iraq to ratify the BW Convention; Res. 687 (1991),
para. 7.

92 See above 3.b).

93 For recent problems see UN press release DHL, 15 April 1992.

94 According to UNSCOM Iraq has not yet accepted its obligations under Res. 707
(1991) and Res. 715 (1991); UN press release IK/98 (3 April 1992).

9 $/23687, Annex I, para. 19.

9 UN press release DHL, 13. April 1992. According to Ekeus a first outline for initial
declarations was transmitted in connection with the Security Council meeting in March
(note 50), at 8.

50 ZaoRV 52/3-4
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commitments for the implementation of the obligations at issue amounted
to $ 18.6 million as of 29 February 1992. Certain member states contri-
buted the amount of § 8.6 million%; another $ 10 million was provided
by the Advisory Committee on Administrative and Budgetary Questions
under the provisions of GA resolution 44/203 of 2 December 1989 on
unforeseen and extraordinary expenses%. As already noted the UN will
reimburse the IAEA for its extraordinary costs®. Nevertheless, Iraq re-
mains liable for the full costs'%. A certain amount of Iraq’s oil revenues
may be used for these purposes'0l. However, the financial basis of the
implementation activities is not very strong, as became clear in late 1991
when an IAEA inspection had to be postponed due to lack of financial

resources 102,

f) Evaluation of Facts, Violation of Obligations
and Possible Sanctions

Iraq has to pass on specified information to the Special Commission
and the IAEA in order to verify its compliance with the relevant resolu-
tions. In addition UNSCOM and the IAEA have the right to conduct on-
site inspections, to rely on aerial surveillance and to receive information
from other states. The facts have to be evaluated in order to detect pos-
sible violations of obligations placed upon Iraq. The evaluation of facts
and the question of how to determine whether or not an arms-control
obligation has been violated is a difficult aspect of all existing arms con-
trol agreements'%3. The question is not only who is competent to decide
on a potential violation but also how to react to violations. As Dunay

puts it:

“One may conclude that neither international lawyers nor strategic analysts
have a clear idea what should be done if the violation of an arms control

agreement ... is detected” 104,

97 The Security Council invited member states to contribute to the work of UNSCOM,
see Res. 699 (1991), para. 4 and Res. 715 (1991), para. 6. In addition to financial support

substantial assistance in kind was received by UNSCOM, see, e.g., $/23165, App. VI.
98 §/23687, para. 8.
99 TAEA document GOV/INF/609 of 2 May 1991.
100 SC Res. 699, para. 4.
101 §/22792.
102 ACR (1991), at 453.B.116.32 (10 December 1991).
103 D. Hé gel, Ristungskontrolle und Valkerrecht (1990), 75.

104 P. Dunay, Verifying Conventional Arms Limitations — The Case of the

November 19, 1990 Treaty on Conventional Armed Forces in Europe (1991), 129.
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Another important question is the position of the state party to an
arms control agreement which is accused of a violation. In case of prob-
lems the relevant organization or other state parties may react, but the
position of the accused state under such circumstances may be rather
weak 195, In general, under the safeguards agreements with the JAEA an
accused state has the right to a decision of an arbitral tribunal in case of a
dispute with the Agency. Provisions for the institution of arbitral pro-
ceedings, however, are not common under arms control agreements.
Nevertheless, at least the rule of law should be respected in cases when
compliance with arms control obligations is at issue.

Under the régime established by resolution 687 and subsequent resolu-
tions the Special Commission and the IAEA have to gather and assess
relevant data; to a certain extent they also have the power to evaluate the
facts'%, They are under an obligation to report to the Security Council.
The Council, finally, has the power to evaluate the situation and to deter-
mine whether there has been a violation of any obligation'®’. Acting
under Chapter VII of the UN Charter, the Security Council has the
power to react to violations of the relevant resolutions and to impose
sanctions, as limited by provisions of the Charter. This includes the
power to impose mandatory sanctions reaching as far as art. 42 of the UN
Charter. However, during the implementation period the Council has so
far always tried to seek some kind of settlement with Iraq unless Irag was
completely unwilling to comply with the obligations specified in the re-
solutions. Significantly, the rule of law, i.e. in this case mainly Iraq’s
right to be heard, has been respected at all times before a violation has
publicly been condemned or any other reaction has been taken'08. Al-
though no specific provision of the Charter requires the Security Council
to respect such a principle it may be taken as a general rule to be applied
to similar cases within the UN framework. Some support for this conten-
tion may be derived from the procedures for the peaceful settlement of
disputes under Charter law.

105 See, inter alia, art. IX paras. 1 and 2 of the draft CW Convention; for a dispute
settlement mechanism see art. XVI CFE Treaty and Protocol on the Joint Consultative
Group.

106 E.g. $/23687, Annex .

107 See, inter alia, Res. 707 (1991), paras. 1 and 2; UN press release SC/5382 (11 March
1992).

108 A number of high-level missions was sent to Iraq. Also, delegations of Iraq were
invited to participate in the consideration of relevant issues in the Security Council, see,
e.g., UN press release SC/5382.
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4. Conclusions to be Drawn for the Implementation of Arms-Control and
Disarmament Obligations in General

Although the situation with regard to Iraq may be quite different from
other situations arising under arms control agreements, it allows a few
general conclusions about the implementation of arms control and dis-
armament treaties'%%. While data-reporting may not always be such a
problem as in the case of Iraq, not all states may adopt a cooperative
enough approach and some state partles may try to cheat. In order to
avoid misconceptions when assessing the data reported to fulfil obliga-
tions under a treaty system, the organization collecting such data needs
further information from other sources. This information can be based on
on-site inspections but may also be provided by other states. If it is sus-
pected that a state party has not presented proper data, this may cause it
to carry the burden of proof. As the implementation of the Security
Council resolutions in the case of Iraq has shown, on-site inspections
may be quite effective in supplementing the required data; however, they
should not be the only basis for information.

A second major conclusion which can be drawn from the case of Iraq is
the necessity to deal with the relationship between disarmament obliga-
tions and aspects of environmental law. The destruction of weapons al-
ways affects the environment. This is obvious with regard to chemical
weapons and even more so in connection with nuclear material. In the
case of Iraq the Chemical and Biological Weapons Destruction Advisory
Panel, a panel of international experts established by the Special Commis-
sion specifically to address the safe destruction of Iraq’s chemical arsenal,
has developed some criteria which may be of use for other international
instruments 0. Experience with the destruction of chemical weapons in
Iraq should be further analyzed with respect to the implementation of the
future CWC1,

A third conclusion concerns the questions of how to evaluate the facts,

109 Other writers adopt a more sceptical view on what conclusions may be drawn from
experiences with the implementation of these Security Council resolutions, see Krause
(note 7), at 49; for proposals that the Security Council should have a permanent body,
such as the Special Commission, on hand to operate in other countries and in other situa-
tions see the Ekeus interview (note 50), at 9.

10 For further information on CW destruction see K. Lohs/S.J. Lundin/T.
Stock, The Destruction of Chemical Wepons and Chemical Warfare Agents (1990).

™ The present CWC draft contains a number of clauses obligating states parties to
protect the environment when destroying chemical weapons and facilities, e.g. art. IV
para. 7; art. V para. 9; art. VII para. 3.
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how to determine a violation and how to guarantee at least 2 minimum of
procedural rights to the suspected state. As noted above, Iraq’s position
was taken into account when evaluating facts and deciding upon possible
reactions. This is an important development for arms control agreements
if trust and confidence are regarded as essential elements of verifica-
tion'2.

Finally, the case of Iraq indicates that the costs of implementation and
verification should be taken into .account when imposing arms control
obligations. The situation of Iraq, inter alia as an oil-producing country,
is extraordinary and cannot be taken as a precedent in so far as possible
financial resources for other arms control agreements are concerned.
Furthermore, the effectiveness of verification in the case of Iraq is li-
mited. These factors point to the need to assess especially in view of
the costs the verification systems of recent or forthcoming arms control
agreements. To facilitate the most reliable detection of potential viola-
tions, it is important to determine how to limit the verification process to
the extent absolutely necessary, rather than verify as much as possible™2.

Annex

Resolution 687 (1991) (Excerpts)

“The Security Council,

()

Conscious also of the statements by Iraq threatening to use weapons in
violation of its obligations under the Geneva Protocol for the Prohibition
of the Use in War of Asphyxiating, Poisonous or Other Gases, and of
Bacteriological Methods of Warfare, signed at Geneva on 17 June 1925,
and of its prior use of chemical weapons and affirming that grave conse-
quences would follow any further use by Iraq of such weapons,

112 For the relevance of the subjective element in verification see J. Voas, The Arms
Control Compliance Debate, Survival 28 (1986), 8, at 9 et seq.

113 The manuscript for the present article was finalized on 18 May 1992. The following
publications which are of relevance to its subject-matter could not be considered as they
were not available to the author at the time of writing: E. Chauvistré, The implications
of TAEA inspections under Security Council resolution 687, UNIDIR/Research paper no.
11 (1992); S. Sur, La résolution 687 (3 avril 1991) du Conseil de sécurité dans Iaffaire du
Golfe: problemes de rétablissement et de garantie de la paix, UNIDIR/Research paper no.
12 (1992).
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Recalling that Iraq has subscribed to the Declaration adopted by all States
participating in the Conference of States Parties to the 1925 Geneva Pro-
tocol and Other Interested States, held in Paris from 7 to 11 January
1989, establishing the objective of universal elimination of chemical and
biological weapons,

Recalling also that Iraq has signed the Convention on the Prohibition of
the Development, Production and Stockpiling of Bacteriological (Biologi-
cal) and Toxin Weapons and on Their Destruction, of 10 April 1972,
Noting the importance of Iraq ratifying this Convention,

Noting moreover the importance of all States adhering to this Convention
and encouraging its forthcoming Review Conference to reinforce the au-
thority, efficiency and universal scope of the convention,

Stressing the importance of an early conclusion by the Conference on
Disarmament of its work on a Convention on the Universal Prohibition
of Chemical Weapons and of universal adherence thereto,

Aware of the use by Iraq of ballistic missiles in unprovoked attacks and
therefore of the need to take specific measures in regard to such missiles
located in Iraq,

Concerned by the reports in the hands of Member States that Iraq has
attempted to acquire materials for a nuclear-weapons programme con-
trary to its obligations under the Treaty on the Non-Proliferation of
Nuclear Weapons of 1 July 1968,

Recalling the objective of the establishment of a nuclear-weapons-free
zone in the region of the Middle East,

Conscious of the threat that all weapons of mass destruction pose to peace
and security in the area and of the need to work towards the establish-
ment in the Middle East of a zone free of such weapons,

Conscious also of the objective of achieving balanced and comprehensive
control of armaments in the region,

Conscious further of the importance of achieving the objectives noted
above using all available means, including a dialogue among the States of
the region,

()
C.
7. Invites Iraq to reaffirm unconditionally its obligations under the

Geneva Protocol for the Prohibition of the Use in War of Asphyxiating,
Poisonous or Other Gases, and of Bacteriological Methods of Warfare,
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signed at Geneva on 17 June 1925, and to ratify the Convention on the
Prohibition of the Development, Production and Stockpiling of Bac-
teriological (Biological) and Toxin Weapons and on Their Destruction, of
10 April 1972;

8. Decides that Iraq shall unconditionally accept the destruction, removal,
or rendering harmless, under international supervision, of:

(a) All chemical and biological weapons and all stocks of agents and all
related subsystems and components and all research, development, sup-
port and manufacturing facilities;

(b) All ballistic missiles with a range greater than 150 kilometres and re-
lated major parts, and repair and production facilities.

9. Decides, for the implementation of paragraph 8 above, the following:
(a) Iraq shall submit to the Secretary-General, within fifteen days of the
adoption of the present resolution, a declaration of the locations,
amounts and types of all items specified in paragraph 8 and agree to ur-
gent, on-site inspection as specified below;

(b) The Secretary-General, in consultation with the appropriate Govern-
ments and, where appropriate, with the Director-General of the World
Health Organization, within forty-five days of the passage of the present
resolution, shall develop, and submit to the Council for approval, a plan
calling for the completion of the following acts within forty-five days of
such approval:

(i) The forming of a Special Commission, which shall carry out imme-
diate on-site inspection of Iraq’s biological, chemical and missile
capabilities, based on Iraq’s declarations and the designation of any addi-
tional locations by the Special Commission itself;

(ii) The yielding by Iraq of possession to the Special Commission for
destruction, removal or rendering harmless, taking into account the re-
quirements of public safety, of all items specified under paragraph 8 (a)
above, including items at the additional locations designated by the Spe-
cial Commission under paragraph 9 (b) (i) above and the destruction by
Iraq, under the supervision of the Special Commission, of all its missile
capabilities, including launchers, as specified under paragraph 8 (b)
above;

(iii) The provision by the Special Commission of the assistance and co-
operation to the Director-General of the International Atomic Energy
Agency required in paragraphs 12 and 13 below;
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10. Decides that Iraq shall unconditionally undertake not to use, develop,
construct or acquire any of the items specified in paragraphs 8 and 9
above and requests the Secretary-General, in consultation with the Special
Commission, to develop a plan for the future ongoing monitoring and
verification of Irag’s compliance with this paragraph, to be submitted to
the Security Council for approval within one hundered and twenty days
of the passage of this resolution;

11. Invites Iraq to reaffirm unconditionally its obligations under the
Treaty on the Non-Proliferation of Nuclear Weapons of 1 July 1968;

12. Decides that Iraq shall unconditionally agree not to acquire or develop
nuclear weapons or nuclear-weapons-usable material or any subsystems
or components or any research, development, support or manufacturing
facilities related to the above; to submit to the Secretary-General and the
Director-General of the International Atomic Energy Agency within fif-
teen days of the adoption of the present resolution a declaration of the
locations, amounts, and types of all items specified above; to place all of
its nuclear-weapons-usable materials under the exclusive control, for cus-
tody and removal, of the International Atomic Energy Agency, with the
assistance and cooperation of the Special Commission as provided for in
the plan of the Secretary-General discussed in paragraph 9 (b) above; to
accept, in accordance with the arrangements provided for in paragraph 13
below, urgent on-site inspection and the destruction, removal or render-
ing harmless as appropriate of all items specified above; and to accept the
plan discussed in paragraph 13 below for the future ongoing monitoring
and verification of its compliance with these undertakings;

13. Requests the Director-General of the International Atomic Energy
Agency, through the Secretary-General, with the assistance and coopera-
tion of the Special Commission as provided for in the plan of the Secre-
tary-General in paragraph 9 (b) above, to carry out immediate on-site
inspection of Iraq’s nuclear capabilities based on Iraq’s declarations and
the designation of any additional locations by the Special Commission; to
develop a plan for submission to the Security Council within forty-five
days calling for the destruction, removal, or rendering harmless as ap-
propriate of all items listed in paragraph 12 above; to carry out the plan
within forty-five days following approval by the Security Council; and to
develop a plan, taking into account the rights and obligations of Iraq
under the Treaty on the Non-Proliferation of Nuclear Weapons of 1 July
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1968, for the future ongoing monitoring and verification of Iraq’s com-
pliance with paragraph 12 above, including an inventory of all nuclear
material in Iraq subject to the Agency’s verification and inspections to
confirm that Agency safeguards cover all relevant nuclear activities in
Iraq, to be submitted to the Security Council for approval within one
hundred and twenty days of the passage of the present resolution;

14. Takes note that the actions to be taken by Iraq in paragraphs 8, 9, 10,
11, 12 and 13 of the present resolution represent steps towards the goal of
establishing in the Middle East a zone free from weapons of mass destruc-
tion and all missiles for their delivery and the objective of a global ban on
chemical weapons;

(.).
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