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L Introduction

About four and a half years ago, in September 1993, the Executive Directors of
the World Bankl adopted the Resolution Establishing the Inspection Panel.2 On
the basis of this Resolution, the Inspection Panel was subsequently created with
the appointment of the first three Panel memberS3 by the Bank&apos;s Board of Ekecu-
tiv6 Directors in April 1994, their taking office in August i994, and, finally, the

opening of the Panel&apos;s office for business in September 1994.
The Bank established the Inspection Panel to provide for a formal mechanism

for complaints by&apos;people directly and Adversely affected by Bank-supported pro-
jects on grounds of the Bank&apos;s failure to abide by its own policies and procedures
in the design, appraisal and implementation of the projects it financeS.4 Once com-

plaints were found by the Panel to bewithin&apos;its jurisdiction as described in the

Based on an updated and expanded version of a paper on &quot;The Inspection Panel&apos;s Case Law&quot;
presented at the Expert Meeting on the Inspection Panel of the World Bank, -held at the Raoul Wal-
lenberg Institute of Human Rights and Humanitarian Law in Lund, Sweden, on October 23-25,
1997. The article reflects the personal views of the author and should not be attributed to the institu-
tion she works for.

** Dr. jur., LL.M., Mjur.Eur., L.E.D.; Counsel in the Office of the Senior Vice President and Gen-
eral Counsel of the World Bank, Dr.. Ibrahim F.I. S h i h a t a. The author wishes to express her deep-
est gratitude to Dr. S h i h a t a, who is the legal architect of the Inspection Panel, for enabling her, as

his Personal Assistant, to work closely with him on Panel matters over the last two and a half years
and for encouraging her to write about the Panel.

1 The term World Bank or Bank is used here to mean the International Bank for Reconstruction
and Development (IBRD) and the International Development Association (IDA), unless the context
indicates otherwise.

2 Resolution No. 93-10 IBRD, Resolution No. 93-6 IDA, The World Bank Inspection Panel,
dated September 22, 1993 (hereinafter the Resolution or the Resolution Establishing the Panel). The
Resolution Establishing the Panel has been published in 34 ILM 520 (1995).

3 The first three Panel members were Mr. Ernst-Giinther B r 6 d e r, a German national, Mr. Alvaro
U in a fi a Q u e s a d a, a Costa Rican national, and Mr. Richard Etter B i s s e 11, a US national. Their
terms were staggered for five, four, and three years respectively. When Mr. Bissell&apos;s term expired in
1997, Mr. James M a c N e i 11, a Canadian national, was appointed third member of the Panel. For the
Panel&apos;s first business year, Mr. B r 6 d e r was appointed the first chairman of the Panel by the Execu-
tive Directors. Thereafter, the Panel members themselves had to select their chairman. Their selection
resulted in a second year term for Mr. B r 6 d e r and Mr. B 1 s s e I I election from August 1996 to July
1997. Mr. U in a fi a Q u e s a d a is the Panel&apos;s current chairman.

4 For a detailed account on the developments which led ,to the establishment of the Inspection
Panel, see I.F.I. S h i h a t a, The World Bank Inspection Panel (1994) (hereinafter The World Bank In-

spection Panel). See also I.F.I. S h i h a t a, The World Bank in a Changing World, Vol. III (forthcom-
ing 1998), Chapter on The World Bank Inspection Panel - Its Historical, Legal and Operational As-

pects (hereinafter The World Bank in a Changing World, Vol. III).
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354 Schlemmex-Schulte

Resolution and these findings were, approved by the Bank&apos;s.Board of Executive

Directors, the Panel was to investigate the Bank&apos;s compliance with its own Poli-
cies and proQedures in the.execution of&apos;its operational activities. Thus triggered by
third party non-state actors&apos; initiatives, the Panel was meant to provide the Bank&apos;s

Board with the results of an independent review of controversial Bank projects
and, thereby, to improve quality control -in Project design, appraisal and imPle-
mentation and enhance the public&apos;s confidence in the Bank&apos;s commitment to

greater transparency and accountability.
The, World Bank was the first international organization to establish an inde-

pendent body to investigate complaints of third party non-state actors for failure

to comply with itIs -own policies in its operational work,5 It may be n*oted that the

establishment of theEuropean Court of justice (EQ by the European Commu-
nitieswith jurisdiction over acts of the institutions of the Communities affectin&apos;

individuals should not be counted in this context.6 In fact, it would be inappro-
priate to see in the EQJ a precedent for the Bank&apos;s Panel because of the Sui gene-

ris nature of the European Communities as opposed to the nature of other inter-
national organizations.
While tIhe World Bank&apos;s move to create an inspection function was. later

7followed by some other international financial institutions, the World Bank&apos;s

Inspection Panel remains the, only -standing organ of that type. It has also been the

most active since the inception of these inspection functions.8

5 For an analysis of this unprecedented mechanism under international law, see Shihata, The

World Bank Inspection Panel (note 4), at 118- See also D.D. BradlOw/S.Schlemmer-

Schulte, The World Bank&apos;s New Inspection Panel: A Constructive Step in the Transformation of the

International Legal Order, 54 Za6RV 592 (1,994) (discussing the impact of the Panel&apos;s creation on the

individual&apos;s standing and the international organizations&apos; and the States&apos; sta,tus under international law).
- 6 For example, the European Community (EC) Treaty, i.e..the former Treaty on the European

Economic Community as it has been amended by and incorporated into the Treaty on the European
Union, provides for multiple remedies for individuals against acts and omissions of the community
institutions. Any natural or juridical person can challenge the legality of acts of the community insti-

tutions -before the EQJ, if these acts are addressed to that person or are of &quot;direct and individual con-

cem&quot; to him. (See Article 173, Para. 4 of the EC Treaty.) Likewise, individuals can bring an action be-

fore the EQJ for failure of EC institutions to act, provided this failure constitutes an infringement of

the EC Treaty. (See Article 175,..Para. 3 of the EC Treaty.) Individuals can also claim compensation
before the EQJ for damage they have suffered,4f&apos;-this damage was caused by EC institutions or

by its servants in the performance of their duties;, (See Article 178 in connection with Article 215,

Para. 2 of the EC Treaty.&apos;) The existence of such broad remedies for individuals against the EC insti-

tutions, while unusual in the of international organizations, seems, however, not unusual in

the context of the EC which, as a supranational.&apos;organization, is in some respects comparable to a c(in-

federation or a federal state.
7 The Inter Development Bank (IDB) established an inspection function in 1994 and

the Asian Development Bank (ADB) did same in% 1995. Their respective- mechanisms. have been

patterned after the,, World Bank&apos;s Inspection Panel in most respects. They differ, however, in one

important aspect. &apos;the IDB and the ADB mechanisms do not consist of a standing Panel with its

separate secrIetariat. Rather, each has a roster of names from which in an actual case members of the

Panel wiff be chosen to investigate the matter once a complaint is lodged.
8 While the World Bank,g Inspection Panel has to date received eleven requests, so far only one

request was, brought the IDBs inspection function. Similarly, one request only was lodged
with the ADBs inspection mechanism.
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During its a little more than three and a half years in operation, the World

Bank&apos;s Inspection Panel has built up an impressive record of work on cases that

were brought before it. Moreover, the Resolution, i.e. the legal basis for the Panel&apos;s

existence, has been subject to two reviews by the Bank&apos;s Board since. it was

adopted. The first review was completed in October 1996- with the issuance of

Clarifications of Certain Aspects of the Resolution Establishing the Pane19 includ-

ing guidelines for the application of the Resolution. The second review, which

started in fall 1997, is still ongoing at the time of writing. In light of the Panel&apos;s

case record and the two reviews of the Resolution, an assessment of the Bank&apos;s ex-

perience with this unique body investigating complaints of third parties when

harm to them appears to have occurred because of Bank failures is appropriate,and
timely.

After a brief summary of the original process for requests before the Panel (Part
II), this assessment of the Bank&apos;s experience with the Panel. will*report on the

Panel&apos;s case record (Part III). It will then summarize the results of the first review
of the Resolution Establishing the Panel and briefly outline the issues so far dis-

cussed on the occasion of the second review (Part IV). Finally, the contributions

made to the development of international law through the Bank&apos;s experience will

be discussed (Part V) before conclusions on the Panel&apos;s *significance and its pos-
sible future will be drawn (Part VI).

IL The Original Process for Complaints before the Panel

Under the Resolution Establishing the Panel, the Panel was given a mandate to

receive complaints by groups of individuals whose rights or interests have been or

are likely to be directly and adversely affected by the Bank&apos;s failure to comply
with its policies and procedures during the project cycle.of a project financed or

to be financed by the Bank.10 The Panel&apos;s mandate extends explicitly to projects
financed by IBRD and IDA.11 Activities of other World Bank Group12 affiliates,

9 See Clarifications of Certain Aspects of the Resolution Establishing the Inspection Panel (R96-
204), dated September 30, 1996 which were approved by the Bank&apos;s Board of Executive Directors on

October 17, 1996 (hereinafter Clarifications or 1996 Clarifications). These Clarifications have been

made publicly available.
10 It may be noted that, according to the Resolution, one or more Executive Directors may also

ask the Panel for an investigation and the Executive Directors acting as a Board may, at any time, take

the initiative in instructing the Panel to conduct an investigation. So far, however, the Panel mecha-

nism has only been activated by requests from third parties. For a comprehensive description of the

Panel process including the issues not mentioned here, *see generally S h i h a t a, The World Bank In-

spection Panel (note 4).
11 See Resolution Establishing the Panel (note 2), at para. 28. For details on IBRD and IDA and

their position within the World Bank Group, see infra note 12.
12 The World Bank Group consists of five legally separate institutions. These include the Interna-

tional Bank for Reconstruction and Development (IBRD) and the International Development Asso-

ciation (IDA), both making and guaranteeing loans to developing countries but with- IDA.Iending to

the poorest of them; the International Finance Corporation (IFC), making loans and equity invest-

24 Za6RV 58/2
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such as the International Finance Corporation (IFC) and the Multilateral Invest-
ment Guarantee Agency (MIGA), -are, in the absence of any reference to them in
the Resolution, not subject to investigation by the Panel.13 Bank actions as trust-

ee of the Global Environment- Facility and. other trust funds, are&apos;i.mPlicitly subject
-14to the Panel&apos;s jurisdiction.

After the Panel receives a request. for inspection,* it has to notify the Board and
the President of the Bank of -the request.15 Within a certain.period of time from,
notification, the Bank&apos;s. Management must provide the Panel with evidencethat it
has complied with the relevant Bank policies.and procedures (e.g. on the occasion

of the earlier submission:of the subject.-matter to Management And before submis-
sion of a formal request to the Panel), Or that it intends to do so now in the face
of the formal request.16
Upon receipt of Management&apos;s response to the request, the.Panel&apos;s core func-

tion begins. Under theResolution, the Panel exercises this function in two,..stages..
In the first stage, it assesses whether the request for inspection meets. the eligibil-
ity requirements of the Resolution And, based on this assessment, eitherrecom-
mends to the Bank&apos;s Executive. Directors to authorize an investigation of the mat-

17 In the secondter or does. not recommend the authorization. of an investigation.
stage, which will only takeplace if the Board of Executive Directors has autho-
rized an investigation, the Panel carries out this investigation and. issues, on the ba-
sis of its investigation, findings to the Board, on whether the Bank has seriously vi-
olated its operational policies and procedures with respect to the design, appraisal,
and/Or implementation of the project referred to in the request.18
The Panel&apos;s assessment of the eligibility of the complaint comprises the&apos;estab-

lishment of four elements of jurisdic&apos;tion.19,Thus, the Panel has to... ascertain: (i) its

competence regarding the- standing the complainant. (ratione personae); (ii) its

competence regarding:the subject-matter of,the complaint (ratione materiae);&apos;(iii)
its competence relating to the timing of the complaint m4. terms of

ments in private enterprises in developing countries; the Multilateral Investment Guarantee

Agency (MIGA), providing guarantees,to foreign&apos; investors in developing countries against losses
caused by non-commercial risks; and the International Centre for Settlement. of Investment Disputes
(ICSID) providing:facilities and procedures for arbitration and conciliation of investment disputes
between private investors and host country governments. Within the World Bank Group,, the Inter-
national Bank for Reconstruction and Development (IBRD) is the oldest in the Group. It was estab-
lished in 1945 after the Bretton Woods Conference.:

13 IFC and MIGA are, currently,. in. the, process of preparing a system for an inspection -function
for their respective operations.*. Such -.a system may eventually be extended to all private sector, financ-
ing operations of the Bank Group, including those of IBRD and IDA. The latter are, in. the absence
of an explicit exemption to this effect, covered by the Bank&apos;s Inspection Panel.

14 See Shihata, The World Bank Inspection Panel (note 4)i at 39-41.
15 See Resolution Establishing the Panel (note 2), at para. 17.
16 Ibid. at para. 18.
1 Ibid. at para. 19..
18 Ibid. At para. 22.
19 Ibid. at paras. .12-14.
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cycle (ratione temporis); and (iv) the admissibility of the complaint in the absence

of other grounds barring it under the ResolUtion.20

According to the Resolution, a complainant has standing if it is (a) &quot;in the ter-

ritory of the borrower,&quot;&quot;(b) is &quot;Mot a single individual,-&quot; but &quot;a community of per-,
sons such as an organization, association, society or. other.-groupings of individu-

als,&quot; and (c) has &quot;rights or interests [which] have been &amp; are likely to be directly
affected by an action or omission of the Bank.&quot;21 The Resolution allows for rep-
resentation of an affected party by a local representative or, -in exceptional. cases

where local representation is not available and the Executive Directors agree to

this, by another representative.22
In order to ascertain its subject-matter jurisdiction, the Panel must make -sure

that (a) the request for inspection is based onan alleged &apos;1ailure of the, Bank to

follow its operational policies: and procedures with respect to the design apprms-
al and/or implementation of a project financed by the- Bank,&quot;23 (b) such &quot;alleged
violation of Bank policies and, procedures is of a serious character,&quot; (c) the alleged
violation relates to applicable policies and procedures-, i.e. &apos; Bank&apos;s Ope.rational
Policies, Bank Procedures and Operational: Directives, and similar documents be-

fore these series. started,&quot; but not to &quot;Guidelines and Best Practices and similar

documents or statements,&quot; and (d) the alleged violation, if established, would have

a material adverse effect&quot; on the affected party who submitted the request.24,
A request would be excluded under the Resolution for reasons of its timing, if

it were filed &quot;after the Closing Date of the loan financing the project&quot; or &quot;after

the loan financing the project has been substantially, [i.e. at least to 95 percent] dis-

bursed.&quot;25

Finally, a request would be barred if (a) &quot;the subject-matter of [it] has been dealt
with by the Management of the Bank and the Management has failed to demon

strate that it has followed, or is taking adequate steps ,to follow the Bank&apos;s policies
and procedures,&quot; (b) the request. represents &quot;complaints with respect. to actions

which are the responsibility of other parties&quot; than the Bank, (c) the request repre-
sents complaints from suppliers, contractors or, losing -bidders against procure-
ment decisions under Bank-financed projects, and (d) the request is &quot;related to a

20 For a detailed explanation of the first stage of the Panel&apos;s function, see I.F.I. Shihata, Legal
Opinion of the Senior Vice President and General Counsel, Role of the Inspection Panel in the Pre-

liminary Assessment of Whether to Recommend Inspection (SecM95-11). January 3, 1995 (herein-
after Role of the Inspection Panel in the Preliminary Assessment of Whether to Recommend Inspec-
tion). This opinion was made available to the public by decision of the Board of Executive Directors.

It may be requested from the Bank&apos;s Public Information Center. It is also published in I.F.I. Shi-

h a t a, The World Bank in a Changing World, Vol. 11 (1995). Annex III(D), and in 34 ILM 525 (1995).
21 See Resolution Establishing the Panel (note 2), at para. 12.
22 Ibid.
23 It should be noted that non-compliance by the Bank with its own policies and. procedures in-

dudes situations where it fails to follow-up on the borrower&apos;s obligations under loan agreements with

respect to policies and procedures. See Resolution- Establishing the Panel (note 2), at para. 12.
24 Ibid. at paras. 12 and 13.
25 Ibid. atpara. 14(c).
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particular matter or matters over which the Panel has already made its recommen-
dation upon having received a prior request, unless justified by new evidence or

circumstances not known at the time of the prior reqIuest.&quot;26
Once the Panel finds the request eligible, recommends tothel Board to autho-

rize an investigation. Ifthe Board decides to.authorize an investigation by the Panel,
the Panel will carry itout&apos;by checking pertinent.Bank records, interviewing
Bank staff and.other petsons* -a&apos;nd, if needed, undertaking an on-site visit to the pro-
j ect in the territory. of the, borrowing country. Investigative, action in the borrowing
country requires that country&apos;s prior consent.27 Considering all relevant facts of the

investigation, the Panel will submit its. findings on whether the Bank has complied
with its. policies and procedures in a report.to the Board.28 At this point, Manage-
ment is.,given the opportunity to comment on the Panel&apos;s findings, e.g. by propos-
ing

I

I remedial actions.29 The Board of Executive Directors,-,. based on all information
before it, decides on any actions to be taken in this respect.30

It should be noted. that all information regarding the request, including.the text

of the request, the Panel&apos;s recommeridation on the eligibility of the request, the
Board&apos;s decision to_ authorize -or- deny investigations, the Panel&apos;s findings,
Management&apos;s commerim and -the -final Board decision are made publicly available
after Board consideration in each case.3.1
As will be seen below, the practice under the Resolution as well as the discus-

sion on the occasion of the two reviews, .to.,which the Resolution, was subjected,
confirmed the core elements of the Panel process but invariably also changed the
contents and application of some of the procedures and substantive requirements
of the Resolution. Altogether, the cases and the reviews reinforced the new In-

spection Panel concept, shaped the meaning of its process, at times developing it

progressively further, while, at others, hesitating to move further forward.

III. The ctual. Cases Before the Panel

As of April 1998 Panel:-has received eleven requests and registered nine of
them.32 The two requests which were not registered fell clearly outside the Panel&apos;s
mandate as described in the Resolution establishing it. The first request which was

not registered concerned the Bank&apos;s lending to a country while the complainants

26 Ibid. at paras. 13 and 14(a), (b), and (d).,.
27 Ibid. at para. 21.
28 Ibid. at para. 22.
29 Ibid. at para. 23.
30 Ibid.
31 See Resolution Establishing the PaInel (note 2), at paras. 24 and 25. it may also be noted that

the Panel has to issue An annual report which will also be made publicly available. See Resolution
Establishing the Panel (notel), at para. 26.

32 For a summaryof the Panel&apos;s case work from the. Panel&apos;s perspective, see the First and Second
Annual Report of the Inspection Panel, the former covering the period from August 1, 1994 to July
31, 1996, and the latter from August 1, 1996 to July 31, 1997. See also R.E. B i s s e 11, RecentTractice
of the Inspection Panel of the World Bankj 91 American Journal of International Law 741 (1997).
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had a claim concerning an expropriation action in that country. This request was

not related to the Bank&apos;s operational. activities (i.e. a Bank-financedproject), which
a Panel investigation is meant to cove.r. The other, request which was not registered
concerned an IFC investment in the construction of a hydroelectric project rather
than an IBRD or IDA operation.
Put of the other nine requests, four related to IBRD and five to IDA projects.

Eight of therequests concerned large infrastructure projects such as hydroelectric
dams, power stations, natural resources management projects, bridges, and an ir-

rigation area and water reservoir. One request related to a sector adjustment op-
eration. In all the requests concerning infrastructure projects, non-corapliance
with primarily environmental policies and procedures and those on social rights of

people was alleged by the complainants..
The summary below provides the factual background of the. cases brought be-

fore the Panel in chronological order, i.e. in the order the requests were received.
In the course of the requests as dealt with by Management, the Panel and the

Board under the procedures of the Resolution, interpretations of the Resolution

were made and practices developed vrider it. for some issues raiSed.in connection

with the Panel proceedings. Other issues, while also raispd&apos;in. the process, re-

mained unsolved. The interpretations and practices that were developed arere-

flected in the Board&apos;s decisions in the concrete Icases as well as in the points that

were included in the Clarifications of Certain Legal Aspects Of the Resolution
which the Board issued in 1996 as a result of the experience in the course of re-

quests on the occasion of the Board&apos;s first review of the Resolution Establishing
the Panel. Below, references are made to both the interpretations of, and practices
developed under, the Resolution.endorsed by the Board and the issues which re-

main unsolved.

1. Plann*ed Arun III Hydroelectric Project/Nepal

In the f i r s t r e q u e s t (registered in October 1994), a group of Nepalese citi-

zens claimed non-compliance by the Bank (IDA) with, among other things, its

policies on disclosure of information, environmental assessment, involuntary re-

settlement and indigenous people in connection with a proposed hydroelectric
project in Nepal (Arun III) which was under consideration but not yet financed

by the Bank.33
After&apos;the Panel had recommended to the Board that an investigation be autho-

rized but before the Board decided on that recommendation, the General Counsel
issued a legal opinion responding to questions from several Executive Directors.34

33 See Request for inspection: Panel Recommendation - Nepal Arun III Proposed Hydroelectric
Project (IDA/SecM94-378), December 16, 1994 (including in Attachment (1) the text.of the request
itself): For Management&apos;s initial response see Attachment (2) of,the Panel&apos;s Recommendation.

34 See Shihata, Role of the Inspection Panel in the Preliminary Assessment of Whether to

Recommend Inspection (note 20). -
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In this legal opinion, the:*. General Counsel comprehensively discussed the scope,o.f
the role of the Panel the preliminary stage, owhether to recommend an inspec
tion in general&apos; (without however. commenting:&apos;on the Panel&apos;s report and., recom-
mendations on the actual request), Among the points dealt within the General
Counsel&apos;s legaliopinion, there is*-one that is particularly, worth mentioning here.
That point concerns.the interpretation the meaning of theterM &quot;affected
which had been subject to some debates. The&apos;Resolution defines.ap affIetted party&apos;
as being not a single :individual but a of personS.35 By,coritrast, the
Panel&quot;s Operating Procedures stat6 that an affected party, could be &quot;Any group of
two or more people.&quot;36 -Some writings had also&apos; found that an affected party could
be &quot;any two -or&apos; more persons.&quot;37 In. his. legal opinion, the General Counsel
pointed out that these interpretations WOuld.,not be consistent with the Resolution
which -explicitly explains the notion an affected party as &quot;a community of per-
sons such as an organization, association, society or other grouping* of individu-
als.&quot; According to the. General Counsel&apos;s opinion, this explicit language. of the
Resolution suggests that.: complaints submitted in.di.yidually bya number of per-

vacity-, w&apos;it&apos;hout any common bond betweensons, each acting.: own sinle c

them, will not me:et&apos;the -requiremenIt of a communiiy of persons-While the group
of individuals need not hayetheJuridical personalit,Y&apos;of in asIsociation, *

corpora-
tion etc., :it has to be a Igroup which represents a commonality of interests. The
Board endorsed the IGeneral.: Counsel&apos;s legal* opinion,, including the poin&apos;t,&quot;on. the
affected party. The understanding of.. t4is. term was. further confirmed owthe occa-

sion of the first review of the
- Resolution -Establishing, the Inspection Panel.. The

1996 Clarifications of Ceftain Aspects. of the Resolution emphasize that an a-f-.
fected party means. or more p6rsons who share some&apos; common interests

or concerns. 1138

Apart from theissue.of a requester standing before the Panel, the Board, au-

thorized an investigaItion in.the case at-hand with respect to the issues ofenviron,
mental assessment, involuntary resettlement and indigenous pec le:on the basis ofOP

35 See Resolution Establishing the Panel (note 2), at para., 12.
36 See Operating Procedures,- adopted by the.Panel on August 19i 1994, at parl. 4(a).
37 See D.D. Bradlow, International Organizationig and Private C.omplainis:,-The Case of. the

World Bank Inspection Panel, 34 Virginia Journal&apos;of. t-wernational ]&apos;Law. 553_583 (1994) (statingJm-
plicitly that any, two or more persons. may lodge a, request with - the Panel by noting,that &quot;any
&apos;affected party&apos; except a single individual&quot; is allowed to bring a complaint underthe.Roolution and

romitting a
- reference to any interests that complainants musf&apos;share); K.V.S.K. N a t h a n Wo Id

Bank Inspection, Panel - Courtor 12 journal of international Arbitration 135,;,1141 (1995)
(stating that &quot;[t]he &apos;jurisdiction&apos; of the Panel extends to an, affected party which should ponsist.of at

least two persons in the territory of the borrowe&apos;r. country,7 but also not referring* to,. any comin&apos;on
int.erest that the requesters must share); and D.D.3 rad I ow, A Test Case for World Bank, 11

American University. Journal of International Law and Policy 247, 261 (1996) (arguing against an

interpretation of the term &quot;affected party.&quot; as requiring. a commonality of interests from complainants
by making the case that such a requirement would, un4ulyrestrict access to the Panel and, forexam-

ple, exclude individuals who are affected by the same,Bink-financed project, but on &apos;different
grounds).

38. See Clarifications (note 9), on the term &quot;affected party&quot; in the section on eli ibility and access&apos;.91
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the Panel&apos;s recommendation. Later, a report was sent to the Board by the Panel,
including its findings which confirmed that remedial actions, proposed by Man-

agementafter the Board had approved of an investigation by the Panel, would sat-

isfactOrily meet the Bank&apos;s requirements if diligently followed.39 The Panel&apos;s re-

port also, expressed some concerns about inadequate economic analysis of the pro-
ject. However, the matter became moot after the Bank&apos;s new President, James D.

Wolfensohn, commissioned a comprehensive internal review, on the basis of

which he decided later not to proceed with the project.40

2. Compensation for Expropriated Assets/Ethiopi4,

,In March 1995, the Panel received itssecond- complaint on behalf of two Greek
41citizens. In their complaint, the requesters alleged that the Bank (IDA) violated

a specific Bank policy by continuing. to lend to Ethiopia, despite the latter&apos;s fail-

ure to compensatethem for the expropriation some twenty years earlier of prop-

erty belonging to the family of the requesters. According, t*O- the policy referred to

by the complainants, the Bank hasto-fake a -borrowing country&apos;s. position with re-

spect to an, alien&apos;s expropriated *property into account in: its lending if this position
is substantially affecting the country&apos;s international: credit standing.42 InMay
1995, the,Panel decided that it would not register the request because the request-,
ers had failed to exhaust local remedies for their compensation claim and conse-

quently had not shown that the failure of the government to compensate them was

caused by the Bank&apos;s. continued lending to Ethiopia.43
Management also concluded that the request should not be registered but for

different reasons than the Panel had put forward. In the view of Management, the

request wa outside the scope of the Panel&apos;s mandate because neither the

requester&apos;s claim nor the allegedly violated policy related to the design, appraisal
or implementation of a project.&quot;

Before the divergent views were taken up in the Board,:a discussion between

Management and the Paneltook place on the issues of which policies and

p ro c e du r e s and w h i c h p r o) e c t s would be covered by the Panel&apos;s mandate

39 See Request for Inspection: Panel Investigation Report - Nepal Arun III Proposed Hydro-
electric Project (INSP/SecM95-3), June 22, 1995.

40 See Nepal Arun III Proposed Hydroelectric Project - Management Response to the Inspection
Panel&apos;s Investigation Report (INSP/SecM95-5), August 2, 1995.

41 See First Annual Report of the Inspection Panel (note 32), at 56 (summarizing the, details of the

Request for Inspection: Compensation for Expropriation and Extension of IDA Credits to Ethiopia).
42 See OMS 1.28 on Disputes over Defaults on External Debt, Expropriation, and Breach of Con-

tract requiring the Bank &quot;not to lend for projects in a country if it considers that the position taken

by it with respect to alien owners of expropriated property is substantially affecting its international
credit standing.&quot;

43 Ibid.
44 See Memorandum from the President ad interIini to the Executive Directors, Request for In-

spection: Compensation for Expropriation and Extension of IDA credits to Ethiopia (IDA/R95-83),
dated May 30, 1995.
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under the Resolution. As, a result of that&apos;- discussion, Management and the Panel -

stated their common -understanding that (i) the &apos;Panel&apos;s mandate is limited *to r.e-,
viewing compliance with Bank polici-es and procedures with -respect
to the design, appraisal and./or implementation of projects as

provided for in the Resolution; and, (ii) the term &quot;&apos;project&quot; as used in the Resolu-
tion and the above mentioned memoranda has the same meaning as used in Bank
practice, i.e. including in principle pro-grams and acti&apos;vities other
than specific physical wo,rks.45

In July 1995, theBoard decided to -approve the decision not to register the re-

quest expressly following Management&apos;s,arguments in its decision. The 1996 Clar-
ifications confirmed this approach.46 They state that the Panel&apos;s mandate does not
extend to reviewing the consistency of:the Bank&apos;s practice with any of its policies
and procedures without, qualification, b as stated in the Resolution, is limited to

cases ofalleged failure. by the Bank to follow its operational policies and proce-
dures with respect to the design, appraisal and/or. implementatioriof projects, in-

cluding cases of alleged failure by the,.Bankto&apos;follow-up on the borrower&apos;s.Obli-
gations under loan agreements with. respect to, such policies and procedures.&apos; The
Clarifications al-so,provide that the word &quot;project&quot; as used in the Resolution has
the same meaning as it generally has in the Bank&apos;s practice, and includes both pro-
jects under consideration by Bank Management as well as projects already ap-
proved by the Executive Directors.

3. Emergen Power Project/Taftzania

Failure to follow provisions in IDA&apos;s Articles. of Agreement on the consider
ation of alternative private, sector financing, before --approving IDA financing and
failure to follow environmental. &apos;policies were mentioned in the third re-

q u e s t.47 This request was submitted in March 1995 by a,group of US and. Tan-
zanian citizens (as, respectively, -owneys and employees of a corporation) and con-

cerned an IDA-financed power project in Tanzania. In this case, the Panel did not

recommend an- investigation, because.of the complainants&apos; failure to show,.non-

consideration of alternative financing, a violation of environmental policies,&apos;br the
project&apos;s adverse environmental effect.48 The Board took notice of, and approved
the Panel&apos;s recommendation not to investigate on a no-objection basis in Septem-
ber 1995.

.45 See Memorandum by the-Vice President and Secretary to the Executive Directors and Alter-

nates, Scope of the Mandate of the Inspection PaneLCompensation for Expropriation and Extension
of IDA Credits to Ethiopia, dated June 16,.1995.

46 See Clarifications (note 9), on the meaning of the terms &quot;project&quot; and &quot;policies and procedures&quot;.
in the section on eligibility and access.

47 See Request for Inspection - Tanzania: Power VI Project, Panel Recommendation
(INSP/SecM95-6), August 16, 1995 (including in Annex I the text of the request itself).

48 Ibid. at para. 15. (Panel Recommendation.)
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4. Rondonia Natural Resources Management Project/Brazil

Inthefourth request registeredin&apos;June 1995, a grotip of NGO&apos;s from the

state of Rondonia in Brazil acting as agents.of Rondonia residents regarding the

Bank-financed Rondonia Natural. Resources Management Project (PLANA-
FLO.RO) claimed non-compliance with ai&apos;num*ber of Bank (IBRD) policies, in-
cluding the environmentally relevant policies on forestry, wildlands, indigenous
people and NG0 participation.49 Alleged non-compliance with other policies
concernedthose on investment lending, accounting, financial reporting and audit-

ing, project Monitoring and evaluation&apos;, pr.ocurement, use of consultants, &apos;project
superv,ision, borrower compliance with audit&apos; covenants, and suspension of dis-

bursements.
On the basis of an initial field study, thePanel recommended to the Board that

an investigation into a potential Violation of policies related to the design,
appraisal, and execution (i.e. supervision and monitoring of the execution Of

PLANAFLORO) was warranted.50
The Panel did not recommend an investigation of the Bank&apos;s compliance with

its procurement *and use of consultant guidelines because of an earlier deci-

sion that such matters would not be within its mandate. In the course of a query

from a Bangladeshi NGO, the Panel,after having received the. Board&apos;s approval of

its approach, had clarified in its response to the NGO in April 1995,1hat the pro-
vision of the Resolution excluding,complaints against procurement decisions of

borrowers from the scope of the Panel&apos;s mandate would extend to procurement
decisions by the Bank.51 Quoting from the General Counsel&apos;s book on the Inspec-
tion Panel52 and noting that there was a separateIprocedure for addressing. com-
plaints related to procurement,. the Panel stated that,procurement decisions by the

Bank, while not expressly mentioned in the Resolution, were meant to be eX7

cluded from the Panel&apos;s jurisdiction. The 1996 Clarifications later confirmed that

no procurement action is subject to inspection by the Panel, whether taken by the

Bank or by the borrower.53
After receipt of the Panel&apos;s recommendation, the Board asked the Panel to con

duct an additional review to further substantiate the materiality of damages
and to establish whether such damages were caused by deviation from.Bank pol-
icies and procedures. This step was not based on an explicit provision in the Res-

plution. The Resolution limits the first phase of the inspection process to ascer-

taining the eligibility of the request, normally completed within the 21 days stated

49 See Request for Inspection - Brazil: Rondonia Natural Resources Management Project, Panel

Recommendation (INSP/R95-2), August 18, 1995 (including in Annex 1 the text of the request it-

self). For Management&apos;s initial response to the request, see Annex 2 of the Panel&apos;s Recommendation.
50 Aid at para. 14. (Panel Recommendation.)
51 See First Annual Report of the Inspection Panel (note 32), at 55-56.

52 See S h i h a t a, The World Bank Inspection Panel (note 4), at 51- 52.

53 See Clarifications (note 9), on the issue of procurement decisions in the section on eligibility
and access.
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in the, Resolution&apos;. hi64 In t is CaSe, however, the Board concluded that it needed
more factual information on whichl to base a decision on whether an investigation
should be *carried out than was provided,-toi it in the Panel&apos;s report.
The Panel submitted an additional,ievort to the Board after Management had

informed it of the status of the projects&apos;implementation&apos;(in particular on a r&apos;eme-P
dial action plan agreed with the government of Brazil). Based on the Panel&apos;s addi-

55
e entional report and the compF&apos; h sive 6nagement report56 on the status of the

ect&apos;s implementationjwhich inclul a the remedial a ti vlan aerroj I e c on eed with thep
government of Brazil),&apos; the !Board decided in January 1996 not to authorize an in-

vestigation but to review the execution .6f the action plan after six to nine mOnths
with the assistance of the Panel. That review was completed, as envisag d to t e

Board&apos;s satisfaction.
The handling by the&apos;Panel, Management and the Board of this request is. impor-

tant in two.aspects., In.one, it contributed to the above-mentioned Clarifications
on the Resolution of the Inspection Pan e61.&quot;In the other, it foreshadow d deb&apos; tes

calling for -a second review. of the Resolution.
The Board&apos;s request for an a d d i t i oIpa I re view of the facts of the case b- -they

Panel later prompted a discussion on an exte.nsion of the original 21 -day period for
the.Panel&apos;s ascertainment o,fthe eligibility ofthe request during the review.process.
The Panel argued in favor ofl.,such.an extension that the Boar :had modifiodxequire
ments of the Resolution by asking thePfor additional information du&apos;ring the.
preliminary review tstage., information-which1s sometimes equivalent to the con-

57 For
-

the production of that information the 2.1 -day.tents of an investigation.
period provided&apos;for in the Resolution would not be adequate. Respondingt9 the ex-

perience in the Rondonia c4se.:-and.following the,.Panel&apos;s arguments, the&apos;.B.oard
decided in the cqurselof:the firsireview of the Resolution that the firstphase of the

IInspection process should normally be coin I i d thin the 21 days. as stated in thep ete wi
58 H, erin cases wResolution.. owev here the&apos;Inspection Panel believes that it, would

be, a propriate to undertake a &quot;Preliminar ent&quot;
* f the dama es dbyp y as,sessm 0 g a

the requester (in particular when such ana-ssessment could. lead to a r solution ofes

the matter without the necessity of a full investigation), t&apos; e may undertake the
preliminary assessment. and indicate to:the Board,the date on which it would present
its findings and recommendations as to:-the. need,&apos;if any, for a full investigation &apos;If the
Panel needs more than eight weeks fi6m&apos;..the Jate.,of receipt.of&apos;Mana.e.ment.&apos;s com-
ments for its assessmenIt, should seek Boardapproval for the extension, possibly,

54 See Resolution Establishing the Panel (note 2)i at para. 19.
55 see Request for Inspection - Brazil: Rond&apos;onia.-T4atural Resources Management Project, Panel

Report on Additional Review (INSP/R95-4),..Dece*mber&apos;12,1995.
56 See BratA:1 Rondonia Natural Resources. Management Project, Managet.nent Report on the

Status of Implementation (SecM95-1271), December 20, 1995.
57 See Review of the Inspection. Function 7 Practical Suggestions Based on Experience to Date,

Working Paper for the, World tankExecutiVe Directors prepared by the Inspectioh-Panel&apos;.in-NoYern-
ber 1995 (internal document).

58 See, Clarifications (note 9), on. the extension of the periodT allowed for the understanding of a

preliminary assessment under the section on the Panel&apos;s function.
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on a &quot;no-objection&quot; basis. What isneeded at this preliminary stage is.not to estab-
lish that a serious violation of the Bank&apos;s policy has actually resulted in damages
suffered by the affected party, but rather to establish whether the complaint is prima
facie justified and warrants a full investigation.

The, other aspect, which was not discussed during the first Board review of the

Resolution, but the occurrencIe of which took p&apos;lace for the first time in. the, course
of th,e Rondonia request, concerns the conclusion of &apos;a remedial a c t i o n, plan
by Management after Management was given the opportunity by the Panel to re-

spond to the request and after the Panel had submitted its recommendation on an

investigation to the Board. The taking of remedial action by. Management, at this

point in time was not envisaged by the Resolution. By contrast, the latter provides
that such remedial action would be taken by Management before the requestfor
inspection is heard by the Panel which has to satisfy&apos;itself,that.,&quot;the subject mat-

ter of the request has been dealt with by Management and Management has failed

to demonstrate that it has followed, or is taking adequate steps to follow the

Bank&apos;s policies, and procedures.&quot;59 Nevertheless, Rondo,nia was not the only case

in which Management came up with,a remedial action plan only shortly before the

Board had to decide on the Panel&apos;s recommendation, thus creating a.dilemma for

the Board (because the, latter could of course.not ignore the new facts presented
9 e time, preventing it fro

&apos;

being able to do fullby Mana&apos;ement), while, at the sam in

justice to the Panel&apos;s thorough report and recommendation.60,.

5..Pangue/Ralco Hydroelectric Complex/Chile

The fifth request, received inNovember 1995, came from a Chilean NQO,
representing people living in the area in which the Pangue/Ralco complex of hy-
droelectric dams on a river i,n Chile was to be built.61 While the requesters alleged
the violation of a number of IFC and Bank policies, the Panel informed the re-

questers and the Board about its decision not to register the complaint because it

found that the request clearly lay outside.,its mandate since it concerned not an

IBRD or IDA project but one financed by IFC.62 As indicated earlier in this

paper, IFC is a legally separate affiliate of the Bank which supports p.riIvate invest-

ment through loans, guarantees and participation in equity. IFCs activities are not

subject to the Resolution Establishing the Panel. However, as also noted earlier,
IFC is in the process of studying options for an inspection mechanism by Which

the Bank&apos;s private sector financing operations may eventually be covered.63

59 See Resolution Establishing the Panel (note 2), at para. 13.
60 See S h i h a t a, The World Bank in a Changing World, Vol. III (note 4).
61 See Request for inspection - IFC Financing of Hydroelectric Dams in the Biobfo River in Chile

(INSP/SecM95-8), December 1, 1995.
62 See First Annual Report of the Inspection Panel (note 32), at 21.
r-3 The system for an inspection function, wl &apos;IFC and MIGA are,-currently considering for

their respective operations, could, once approved, be extended to all private sector operations of the

Bank Group including those of IBRD and IDA.
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6. Jamuna Bridge Project/Bangladesh

In the s i x t h r e q u e s t registered in August 1996, failure of the Bank (IDA)&apos;to
comply with the polities on environmental assessment, resettlement and participa
tion of NGOs was alleged -by a BangladeshiNGO, representing people (the so-

called char people) living on mid channel islands thavemerge penodically from the
.64 Th t inJamuna River bed as &apos;a result of accretion e complaint was brough the

context of the project financing the construction of a multipurpose bridge* over the

Jamuna River. In particular, non-compemation for the damages that theallegedly
affected people incurred as, a result of their resettlement was claimed.
The Panel noted- that,&apos;the&apos;initial rIesettlement plan of the project did&apos;not even ac-

knowledge the existence of the char people.65 But Management&apos;s response referred
to

- them on the: basis of an e r o s i o n an d J I o o d p 6 ti c y which included a

system of compenIsation of the char dwellers affected by river erosion.66This ero-

sion and flood policy was adopted by the Bangladeshi 6overn.ment and the Bank
after the request was registered and while&apos;.MAnagement was drafting its response.
In light of the erosion and flood &apos;olk the Panel found that an- investigation Wasp CY.
not warranted at that sta e because the erosion and flood policy constituted an ad-9
equate framework for&apos; compliance&apos;by Management with the Bank&apos;s policies and

pr.ocedures.67 The Board-approved&apos;the&apos; Panel&apos;s recommendation, but asked Man-

agement to provide a, progress report on the- project&apos;s implementation fo.r its, re-.

view, to which it would invite the Panel to participate.

7. Yacyre.ti Hydroelectric Projec-t/Argentin*a/Paraguay

In the seve&apos;nth req.u&apos;est registered in October 1996, a Paraguayan NGO
claimed, on its own behalf and on behalf of people living in the pr&apos;oject area who
wished &apos;to remain anonymous, that the &apos;Bank (IBRD) had, among other things,
failed to follow its policies:on resettl.6me,ritindige&apos;nous people, wildlands, project
supervision, and, environmental assessin.ent&apos;. in the design and implementation of
the Yacyre6 Hydroelectric Power Plant.68Tis co-financed by -the Bank

together with, the Inter-American Development Bank (IDB) through 4:. loan to

Argentina on whose territory the power plant is primarily built.The project
under this loan is carried out, by, a bi-n4tional (Le,&apos;Argentinean and Paraguayan)
entity.

64 See Request for Inspection - Bangladesh: Jamuna Bridge Project, Panel Recommendation
(INSP/SecM96-14), December 2, 1996 (including in Annex I -the text of the request itself). For

Management&apos;s initial response, see Annex 2 of the Panel&apos;s Report and Recommendation-.
65 See Second Ahnual.Rcport of the Inspection Pjan (note 32), at 10.
66 See Request f6rInspection - Bangladesh -(note,64) (reproducing Management&apos;s response in* An-

nex 2).
671bid. at para. 56. (Panel Recommendation.),
68. See Request for Inspection - Argentina/Paraguay: Yacyreti Hydroelectric Project,..Panel Rec-

ommendation (INSP/R% I), December 26, 1996, (including in Annex 1 the text of the request itself).
For Management&apos;s initial response, see Annex 2 of the&apos;Panel&apos;g Recommendation.
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In its response, Management challenged the eligibility of the request in a num-

ber of respects.69 It argued, that since theBank loans for the Yacyreti project were
all made to Argentina, and the requesters were from Paraguay, they did: not reside
&quot;in the territory&quot; of the borrower, as requiredby the Resolution. Also, the Para-

guayan NGO could not file a claim on its- own behalf because it had, not been

damaged. &apos;It could only do so on behalf of the residents living close to the project
site. Finally, the anonymity of the requesters would make it impossible for Man-

agement to respond to their concerns.

In its report,70 the Panel concluded that the request was eligible because, in its
view, the project had a bi-national character and the Government of Paraguay, al-

though not the recipient of the Bank loan, had also accepted some obligations. In

addition,-another different loan had been.,made to Paraguay with an element to ad-
dress the resettlement of people livin&amp; in the area next to the project site. A local
NGO would have the right to file a request:not only on behalf of residents af-
fected by th*e project but also with regard to;damage to the biodiversity and other
environmental conditions caused by a violation of a Bank policy even in the ab-

sence of damages to people. Anonymity would not be a reason for declaring a re-

quest ineligible, since legitimate concerns by requesters of being subject to repri-
sals had to be taken into consideration by the Panel. The identity of anonymous
requesters would be usually checked by the Panel on the occasion of site visits.

Besides these technical issues related to the requesters&apos; standing, the Panel
found that Bank policies had been violated. It was particularly struck by the fact
that the infrastructure works Were almost completed while only a third of the
housing in the resettlement component was finished. Other social mitigation
measures also lagged behind. The Panel therefore recommended that the Board
authorize an inspection.71
The Board, however, did not follow that recommendation, mainly because, for

the second time, Management and the borrower had meanwhile agreed on an a c -

t i o n p I a n designed to take care of the problems of project implementation. In-

stead, the Board invited the Panel to undertake a review of the existing problems
of the Yacyreti project regarding environmental and resettlement issues in order
to provide an assessment of the adequacy of the action plan agreed between the
Bank and the countries concerned (Argentina and Paraguay) within the next four
months. The Board also stated that it expected the Panel to- review consistency of
the Bank&apos;s actions with its procedures while reviewing the action plan.

In the course of its review of the plan, the Panel received a number of further

requests asking for inspection of specific aspects of project execution which were

allegedly detrimental to the people, communities and environment on the Argen-
tine side of the reservoir. Because the substance of the issues raised in these re-

69 Ibid. reproducing Management&apos;s response in Annex 2.
70 Ibid. at paras. 13-39. (Panel Recommendation.) See also Second Annual Report of the Inspec-

tion Panel (note 32), at 11.
71 See Request for Inspection - Argentina/Paraguay (note 68), at para. 43.
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quests were the same as in the original request, the Panel, in consultation with the

Board, incorporated,them -in:to, the - o.rigoihg-. review, By then, the - Panel&apos;s review
was carried out in parallel with the: invest.igation.by the inspection mechanism of

the IDB. In September 1997, the Panel presented the report on its review to the

.Board which in substance amounted to-.a full investigation of the complaints sub-

mitted by the requesters.72 That report wAs,discussed in December 1997. Onthe
basis of the PaneYs report, the Board noted that.the implementation of the action

plan had made significant progress towards resolving the environmental and reset-

tlement problems of the project. The. Board, nevertheless, requested. Bank,Man-
ag:ement to continue its follow-up:on the,implementation of the, action plan and

to report to it on further progress,in the--patter within. six months. While the
the-Iollow-up this time,.it AnnouncedBoard decided not to involve the Panttin-.,,

that it would determine later whether it wished the Panel to play a further role. in.
this. respect. Another progress repOrt&quot;ha&apos;s, been sentto the Board in April: 1998 and
is currently awaiting its discussion in the Board.

It should be noted that in mid-September about- 56 brickmakers, who had been

resettled during the course of the construction of the Yacyreti -Hydroelectric Pro
Ject, extended: their original suit in an Argentinean court. for damageS,against the

bi-national entity serving as an vxecuting.agency. forthe project to the Bank and

IDB. The basis for the brickmakers&apos; .action&apos;-4 the Bank is its involvement in
the preparation of the resettlement and environmental action plan., The Bank filedP
a motion to dismiss the. claims on. the basis of its immunities pursuant,to its:Arti7

cles of Agreement,73 the Specialized Agency Convention,74 _the Establishment
75 a the arguments that there isAgreement between the Bank and Argentinai nd,

neither privity of contract between&apos;th6 Bank-&apos;and.the plaintiffs nor another legal
basis under the applicable law of Argent:ina for a claim of the plaintiffs against the

Bank. In this context, itmust be emphasized that the Panel&apos;s assessment of a fail-

ure by the Bank to comply with its own standards does not imply any liability on
the part of the Bank qnder. the applicable law of a borrowing country. The Panel&apos;s.
assessment. however may indirectly &apos;contribute to the determination of borrower
actions which could constitute A fault under domestic law. While the borrower&apos;s
actions clearly do. not fall within the -Panel&apos;s, mandate under the Resolution, the
Panel&apos;s,determination- of Bank actions could provide an analysis that consti.tute,s a

factual basis for those who wish to present a claim against the borrower, under do
mestic law.

72 See Request for Inspection - Argentina/Nra YaIcyreti. Hydroelectric Project, Panel. Re-guay:
and Assessment (INSP/R,97. 10), September 18, 1997.,view

73 See Article VII of the PRD Articles Agreement, (outlining the scope of the Bank&apos;s irhmu-.

nities).
74 See Convention on the Privileges and Immunities of the Specialized Agencies, approved by the

General Assembly of the United Nations on November-21, 1947 and Annex VI on the application of

the Convention to, IBRD (United Nations, -Publication, ST/LEG/4/Rev. I Sales No.

C/E/F/R/S.75.X.2, 1974).
75 See Agreement between the IBRD and the Argentine Republic Concerning the Establishment

of a Resident Mission in Buenos Aires, signed on December 20, 1991 (on file with the Bank).
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8. Jute Sector Adjustment Credit/Bangladesh

The e i g h t h r e q u e s t to be reported was filed in August 1996 by a, group of

owners of private jute mills in Bangladesh.76 They claimed that they had suffered

economic.losses due to the Bank&apos;s- (IDAs) failure to follow its policies and proce7
dures on adjustment lending, supervision of programs and suspension of disburse-
ments in the design and implementation of the Bangladesh Jute Sector Adjustmem
Program. The latter intended to restructure Bangladeshs jute manufacturip in-J g

dustry according to the needs of the world market through a number of measures

such as the elimination of excess capacity by closure and downsizing of a certain

number of public mills, privatization of another *number of these mills, and re-

trenchment of employees of closed, downsized, orIprivatized mills. As a result of

political turmoil, the conditions for the disbursement of the second tranche of the

credit, originally scheduled for March 1995, were not met and the tranche conse-

quently not released. In fact, the project suffered from a three-year delay in im-

plementation.
In its formal response to the request, Management asserted that all policies and

procedures had been ob*served, and that, in any case, acts and omissions in relation

to the implementation of adjustment credits - in contrast to investment credits
*

7

were the sole responsibility of the borrower and the request, therefore, was out-

side the Panel&apos;s mandate.77
The Panel concluded that the request was eligible since, in its view, the request-

ers had suffered the alleged harm caused by the Bank&apos;s failure to ensure sufficient

political commitment and to maintain certain macroeconomic policies as required
under the Bank&apos;s adjustment lending policy, and to supervise the general macro-
economic framework under the supervision of programs poliCy.78 In the Panel&apos;s.

eyes, the Bank also failed to discuss remedies other than the non-release of the sec-

ond tranche of the credit such as suspension and cancellation of the credit as pre-
scribed in the policy on suspension of disbursement in order to sanction the non-

implementation of the program by, Bangladesh. The Panel generally rejected
Management&apos;s argument that it had no mandate to review the implementation of

adjustment credits. The Panel&apos;s view had been reinforced by a legal opinion -from
the Bank&apos;s Deputy General Counsel (Operations) who listed a range of.remedies
that would be available to the Bank in the case of non-compliance: with implemen-
tation covenants of adjustment credits. However, because the new Government of

Bangladesh and the Bank were negotiating a revised time-table for the implemen-
tation of the program and an extension for the. credit&apos;s closing date, the Panel did

not find an investigation useful at that stage and, therefore, did not recommend

one to the Board.79

76 See Request for Inspection - Bangladesh: jute Sector Adjustment Credit, Panel Report and Rec-

ommendation (INSP/R97-3), March 20, 1997 (including in Annex I the text of the request itself).
77 Ibid., reproducing Management&apos;s response in Annex 2.
78 Ibid. at paras. 87789. (Panel Recommendation.)
79 Ibid. at para. 89. (Panel Recommendation.)
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The Board agreed with the Panel&apos;s conclusion not to investigate, without deter-

mining whether it,would follow the Panel&apos;s rea.soning in all respects. In June 1997,

Management allowed this loan to close.

In the absence of a Board decision on some substantive issues related &apos;to this re-

quest, some questions remain to be answered in. future. Among them,is the ques-
I

tion of whether the Bank has*a responsibility for the implementation
of adjustment programs -as the Deputy General Counsel (Operations) had,
suggested in his opinion on the basis of remedies. available to the Bank in the case
of non-compliance by the borrower with covenants in:adjustment credit agree-

ments. Another open. question is whether the&apos;provisions in the Bank&apos;s policies on
adjustment lending include provisions on ri ghts or interests of individ -g

80 This question isuals in the sense of the Resolution&apos;s eligibility requirements.
legitimate because sectoral adjustment policies only address the sector as a whole

and require the maintenance of a macroeconomic Policy framework by the bor-

rowing country&apos;s government without describing i.ndividualiZed rights. The Panel

simply assumed that policies and procedures on adjustment programs Would also

include descriptions of rights or interests of individuals which tould be adversely
affected by the Bank&apos;s non-compliance&apos;&apos;with. these policies and procedures. Were

the Panel&apos;s reasoning correct, requesters could, successfully challenge Bank actions

in the context of an adjus.tment ope*rationif they were part of the sector which the

program addresses and, if they suffered economic losses or failed to make expected
profits as a result &apos;of-thp n6n-implementation of an adjustment program or the

non-adherence to the general policy framework guidelines.81 It will be for the

Board to determine whether ultimate be &apos; ficiaries of an adjustment program qual-Ae

ify as holders of rights,&apos;,.or interests under Bank policies.and procedures.

9. Itaparica. Resettlement and Irrigation Project/Brazil

The n i n t h r e q u e s t., received in March 1997, concerned a resettlement and ir-

rigation project in Itaparica, Brazil.82 A local union of rural workers representing
people living in the project area alleged the Bank&apos;s violation of its policies for dam

80 For a definition of rights or interestsunder the Resolution, see Shihara, The World-Bank In-&apos;

spection Panel (note 4), at 54. See also B r a d I ow / S c h.1 e m m e r- S c h u I t e (note 5), at 404 (analyz-
ing the Bank&apos;s policies and procedures for their rights, and interests contents in terms of formal and
substantive due process requirements as Well as emphasizing that the policies and procedures must in-

clude mandatory rules in order to create. rights and interests of individuals in the sense of the..
Resolution&apos;s requirements).

.81 The question of a violation of rights or interests of individuals in conn&amp;tionwith adjustment
programs has been raised earlier. See E.R. Carrasco/M.A. Kose, Income Distribution and the
Bretton Woods Institutions: Promoting an Enabling Environment for Social Development, 6 Trans-

national Law &amp;. Contemporary Problems 1, 45 (1996) (discussing whether the Panel&apos;s )urisdiCtion
covers adjustment lending).

82 See Request for Inspection - Brazil: Resettlement and Irrigation Project, Panel Rec-

ommendation (INSP/R97- 7), June 27, 1997 (reproducing the request in Annex 1). For Management&apos;s
initial response to the request, see Annex 2 to the Panel&apos;s Recommendation.
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and reservoir projects, on environmental, assessment, involuntary resettlement,
and indigenous people.
The Panel recommended investigation of the complaint but sought the Board&apos;s

confirmation that it was not time-barred which, under the Resolution, is, among
other criteria, the case when 95 percent of the loan financing the project is dis-

bursed.83 The project was initially financed by a Bank loan, which was fully dis-
bursed. It was however later further financed by a supplemental loan - introduced

through an amendment of the original loan agreement - which was almost, but

not quite 95 percent disbursed. The General Counsel issued a legal opinion con-

firming that, under such circumstances a request would not be time-barred.84
In September 19975the Board, while avoiding the issue of time-limits on the el-

igibility of complaints, decided not to authorize an investigation, for the third
time because of a remedial action plan, prepared after Management&apos;s initial

response on the request to the Panel and to be fully financed by the Government
of Brazil. The Board concluded that the Bank should help supervise the imple-
mentation of the Brazilian Government Action Plan which required the disburse-
ment of an additional $290 million for the purpose of the project to ensure com-

pletion of works providing productive infrastructure and technical assistance to

resettlers. It should be noted that both the action plan and the request for Bank

supervision of its implementation were initiated by the Brazilian Government.
The Board decided further that it would review the progress of the project in a

year and invite the Panel to assist in that review.
It should be noted that it was during the September 1997 meeting, discussing

this and the next request, that the Board decided to hold a further review on the

general role of the Panel and the Resolution establishing it.

10. NTPC Power Generation Project/India

In the t e n t h c a s e, received in May 1997, residents in the Singrauli area of In-

dia, where the National Thermal Power Corporation (NTPC) operates and is ex-

panding a number of coal-powered generating facilities, claimed non-compliance
by the Bank with its policies on environmental assessment, involuntary resettle-
ment and indigenous people.85 Management recognized its partial failure to ob-
serve some of the policies involved in its response to the request and submitted a

detailed remedial action plan.86

83 Ibid. at para. 46. (Panel Recommendation.)
84 See Legal Opinion of the Senior Vice President and General Counsel, Time-Limits on the Eli-

gibility of Complaints Submitted to the Inspection Panel (SecM97-693), July 28, 1997 (internal doc-
ument). J

85 See Request for Inspection - India: NTPC Power Generation Project, Panel Report and Rec-
ommendation (INSP/R97- 9), July 25, 1997 (including in Annex 1 the text of the request itself).

.86 Ibid., Memorandum from Mr. Kai i to Mr. Bissell, India: NTPC Power C&apos;eneration Project,
Management Response to Request for Inspection, June,. 3, 1997, reprinted in Annex 3 of the Panel&apos;s

Report and Recommendation regarding this request.
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Despite that plan, the Board, in September 1997, approved the Panel&apos;s recom-
mendation for an investigation by the Panel of the Bank&apos;s role in the power gen-
eration project. But bearing in mind that the Panel had already undertaken a pre-

liminary review at the project site, the.Board decided that the invatigation should
be conducted at the Bank&apos;s headquarters in Washington. The Panel was asked to

report its findings to the Board within three months. At that point, the Board
would decide whether any further action would be deemed appropriate. The

Boardtook also notice of the action program of corrective measures prepared by
Bank Management and requested periodic progress reports on the implementation
of that program.
The Panel presented its&apos;report.on the limited investigation it conducted, in the

NTPC case in December 1997.87 In this report, the Panel noted that it. found the
violations of Bank policies and procedures. regarding &apos;the involuntary resettlement
and associated aspects of the project of which it had found prima.facie evidence -in

its earlier recommendation confirmed by its desk study. Management agreed in

substance with the Panel&apos;s main findings while disputing some of the facts on

which these findings were based_.8*8 The Panel&apos;s report was discussed lin the Board

in March 1998.

11. Ecodevelopm,e.nt Project/India

In March 1998, the Panel received the e Le v e n t h r e q u e s t for inspection from
an Indian NGO representing tribal people living in the Nagarahole National Park

in Karnataka, India. The requesters claimed that IDA had violated their rights and
interests as a result of violations of the policies On indigenous peoples involuntary.
resettlement and forestry -in the design and implementation of the Ecodevelop-
ment Project. The Panel registered this request in April 1998 and forwarded it to

Management for a response.

IV The Two Reviews of the Resolution Establisbing the Pa?
As has been noted earlithe Bank&apos;s Board of Executive Directors has reviewed

the Bank&apos;s experience with- its inspection function twice since the Inspection Pane-1

was created in 1993. The first review of the experience under the Resolution Es-

tabliShing the Panel. took place in 1996 This review was required by,the Resolu-

tion itself which provides in Paragraph 27 that &quot;[flhe Executive Directors shall re-

view the experience of the inspection function established by this Resolution after

two years from the date of the appointment of. the first members of the Panel.&quot;

The first review consisted of an: in-depth.discussion of all import.ant issues related
to the Panel process that had come up during the: first two years:after, the appoint-

87 See Request for Inspection - India: NTPC Power Generation Project, Panel Report on the Inr,
vestigation (INSP/R97-15), December 24, 1997.

88 See India: NTPC_ Power Generation Project, ManagementReport and Recommendation on In-

spection Panel Report (INSP/SecM98-2)1 February 4, 1998.
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ment of the first Panel members, including practical and legal issues raised in con-

nection with complaints brought under the Resolution, general queries and criti-

cism from outside the Bank, as well as issues raised by the Panel, Management or

within the Board itself. In that sense, the first review represented a comprehensive
asIsessment ofthe Bank&apos;s experience with the practice under and theory of the Res-

olution Establishing the Panel.

By contrast, the second review, which the Board decided to undertake ad hoc

during the discussion of actual requests in September 1997, focused on two inter-

related issues both connected with the political sensitivities the Panel process had

raised among some of the Bank&apos;s largest borrowers. The two main issues discussed

during the second review included the question of the place for remedial action

.plans in the Panel process (as it had emerged in connection with the Rondonia,
Yacyreti, Itaparica and NTPC cases), and the question of the approach to the in-

creasing perception of the Panel investigating the borrower&apos;s failure with respect
to its obligations under a loan agreement rather than the Bank&apos;s failure to follow
its policies and procedures.
The summary below covers in particular those aspects of the first review that,

were not discussed earlier in the context of a concrete case. These are mainly as-

pects which have been discussed more in the.abstract or on the basis of an aggre-

gate view of the practice of the Panel process. The summary of the second review

briefly outlines the main issues of the still ongoing debate.

1. The First Review of the Resolution Establishing the Panel

The first review of the Resolution Establishing the Panel started in February
1996 with an informal meeting of the Executive Directors on the matter based on

four papers prepared by Management. These papers included (i) a non-exhaustive
list of issues for discussion; (ii) a table summarizing the history of the requests be-
fore the Inspection Panel; (iii) a list summarizing comments received from the
Panel and outside sources; and (iv) a note and a table comparing the Bank&apos;s In-

spection Panel with the inspection functions of the IDB and the ADB. In this in-
formal meeting, the Executive Directors agreed that the Board&apos;s Committee on

Development Effectiveness (CODE) would first review the matter in depth on the
basis of Management&apos;s recommendations before final recommendations would be
made by CODE to the Board. In March 1996, a number of.papers with sugges-
tions from several NGOs for the review were received and circulated to the Com-
mittee before Management sent its paper outlining the issues that had arisen in the

implementation of the Resolution, summarizing the positions of the Inspection
Panel and outside sources with respect to these issues as well as indicating
Management&apos;s own position. Subsequently, the Panel submitted comments on

Management&apos;s paper to CODE.
Discussion in CODE in June 1996 revealed a broad preference among commit-

-tee members to keep the original Resolution Establishing the, Panel intact as Man-

agement had suggested, while providing for measures of flexibility in its imple-
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mentation Rather than introducing amendments to the Resolution, it was felt that
the Board should consider the issuance of guidelines for the application of the
Resolution in practice. Such guidelines would, since they would be issued by the

Board, have the same legal force as the Resolution and would in. factcomplement,
its text. A paper presenting Management&apos;s recommendations and formulations of
such guidelines as revised in light of CODE&apos;s discussions and the majority view

in the June 1996 CODE meeting was presented to the Board.89 The latter ap-

proved these guidelines which were conveniently termed &quot;Clarifications of Cer-

tain Aspects of the Resolution Establishing the Panel&quot; in October 1996.90 -.

One issue that had, initially been part of the review of the Resolution and the

respective discussions in CODE was, however, excluded from the consensus

reached in the Clarifications. This was the issue of a p o s s i b I e e x t e n s i o n - o f
the Bank&apos;s inspection function to IFC and MIGA operations.
It was felt in CODE that this was a complex question that could not be answered
with a quick &quot;yes&quot; or &quot;no&quot;. but involved further analysis of, the differences and
similarities between IFC and MIGA on the one side and the major part of the
Bank&apos;s operations, i.e. the public sector operations, on the other side. It was fur-
ther felt that if, however, an extension of the inspection function to IFC., and
MIGA was to..be considered, it should also be discussed whether private sector 1-

nancing operations across the World Bank Group, (including those of the Bank- it-

self) should not be subjected to a different ?anel or, at least, if the same Panel

wo.uld be dealing with these operations whether this Panel should not be operat-
ing under different procedures that would take account of the special circum-

stances of the private sector. In the June 1996 meeting of CODE, the issue was

therefore separated from the general review of the Resolution Establishing the
Panel. Subsequently, a paper on a proposed inspection -mechanism for private sec-

tor projects was prepared by the IFC Management for discussion in, CODE. On
the basis of that paper, it was agreed in July 1996 by CODE that IFCand MIGA
would carry out consultations with their clients, i.e. the private sector and co-fi-

nanciers, as well as Executive Directors; representing borrowing countries -on the

question of an inspection function for their activities and report on these consul-
tations to CODE. The report on these consultations was submitted, to the.Board

a year later. According to the report, a majority of those consulted were not -in fa-

vor of any. inspection function and would, in particular, object to an inspection.,.of
IFC&apos;s and MIGNs_private sector operations under the established of
the existing Inspection Panel of the Bank. With these objections of the private sec-

tor on the. one side but an equally important desire by Management to continue

considering a Panel mechanism for the two Bank affiliates: on the other side, the

89 See Review of &apos;the Resolution Establishing the Inspection Panel: Clarifications of Certain&apos;As-
pects of the Resolution (R96-204), September 30, 1996. See also note. 9.

90 For a summary of the discussion on the occasion of the first,. review.of the Resolution Estab-

lishing the Inspection Panel *and the results thereof, see Also S h i ha t a, The World Bank in a Chang-
ing World, Vol. III (note 4), and Louis F o r g e t, Le &quot;panel dinspection&quot; de la Banque Mondiale, An-
nuaire Franqais de Droit International 645 (1996)..
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discussion in CODE was not conclusive. Management was, however, asked to

present different options integrating the two divergent views to a subsequent
meeting.

In contrast to the difficulties of reaching a consensus on the question of an in-

spection for IFC and MIGA operations, the results of the remainder of the gen-
eral review of the Bank&apos;s experience with the inspection function were embodied
in the Clarifications without difficulty.

In connection with the Panel&apos;s function and procedures, as has al-

ready been mentioned in the context of the discussion of the Rondonia case, the
Board, while keeping the 21 -day period of the Resolution as a general rule, agreed
to the flexible extension of the Panel&apos;s time frame for ascer-

taining the eligibility of a request, as an exception to the general rule,
in case the Panel believes that undertaking a preliminary assessment Of the harm

allegedly suffered by the complainants would be appropriate and potentially. lead
to a solution of the matter obviating the need for a full investigation.91 Interest-
ingly, the Board did not agree with the suggestion made by some NGOs to elim-
inate the first phase of the Panel process altogether and have the Panel alone as-

certain a request&apos;s eligibility without any Board decision in this respect and, if a

request would be found eligible, to go ahead with the investigation. The Board
also confirmed another original feature of the Panel&apos;s function in the Clarifica-
tions. It made it clear that the Panel&apos;s. investigations should continue to result in

&quot;findings&quot; (not in recommendations to the Board on remedial measures alleviat-
ing the project&apos;s flaws as a result of the Bank&apos;s failure to follow its policies and

procedures, or on overall improvements of the&apos;Bank&apos;s policies and procedures, as

suggested by some NGOs). The Board committed itself to continue to act on the
Panel&apos;s investigations and Management&apos;s recommendations with respect to such
remedial measures as may be needed.92
On the issues of access to the Panel and the eligibility of re-

quests for inspection, the Board confirmed the interpretation of an &quot;affected
party&quot; as being &quot;any two or more persons who share some common interests or

concerns&quot;93 that it had decided on earlier on the basis of the General Counsel&apos;s le-

gal opinion issued in connection with questions on the Panel&apos;s role in ascertaining
a request&apos;s eligibility raised in the Nepal Arun III case. It may be noted, in this

context, that Management had not objected in its recommendations to the Board
to the suggestion of several NGOs to extending access to the Panel to,all affected

parties, including a single individual. The Board, however, declined to follow that

suggestion. It also did not agree to another NGO-supported suggestion which fa-
vored the extension of the inspection function to requests submitted by foreign
NGOs, local NGOs whose rights or interests were not affected by the project or

even to complaints submitted in the general public interest. The Board finally did

91 See supra note 58 and accompanying text.
92 See Clarifications (note 9), under the section on the Panel&apos;s function.
93 Ibid., under the section on eligibility and access. (Emphasis added.)
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not accept the PanePs suggestion to empower the Bank&apos;s President* to* ask for an

inspection, emphasizing that it had established the Panel as an independent mech-
anism to the Board that was to assist the latter in its supervisory function of Man-

agement.
As mentioned above, the Board also clarified that the request for inspection

must relate either to aproject under consideration by Management to be financed.
by the Bank, or to a project already approved by the Board and financed by. the
Bank. It also confirmed its earlier understanding to the effect that the term &quot;pro-
ject&quot; as used in the Resolution had the same meaning as generally used in the

Bank&apos;s practice.94
As also mentioned earlier, the Board reiterated that no procurement&apos;ap-

tion is subject to inspection by the Panel whether taken by the,Bank or.

95by a borrower.
On the question of&apos;disclosure of information, the Board agreed to

make Management&apos;s responseto the request for inspection as well as the opinions
of the General Counsel of the Bank on matters related to the Panel available to the

public after the Board had discussed these documents.96 In the case of the General

Counsel&apos;s opinions, the Board, however, reserved its right to decide otherwise in

a specific case. Regarding another dimension of outreach, the Board decided that

Management Would make significant,efforts to make the Inspection Panel be*tter

known in borrowing countries.97 It clarified,. however, that the Bank would not

provide technical assistance or funding to potential requesters.98
No change in the c-o ni p o s i t i o n - o f t 4 e P a n e I was proposed99 but,. as has

been mentioned earlier, the Panel&apos;s composition was eventually to be discussed

again in connection with the decision on an inspection mechanism for private sec
tor operations unless the option chosen would be the creation of a separate panel.
The Board also emphasized that the authority to interpret the Reso-

I u t i o n was -vested in the Board.1 00 While the Panel would apply the Resolution

to specific cases as it understands it, that- application would, be subject to the
Board&apos;s review.
The Board also reiterated the requirement Ofthe Resolution that &quot;[t]he

Panel shall seek the advice of th-e Legal Department on

matters related tor-Che Bank&apos;s rights and obligations with respect to the request
under consideration. &quot;101 The request,of some NGOs that the Board should have

a separate legal counsel to advise on Panel, matters distinct from the Bank&apos;s Gen-

eral Counsetwas rejected. It was recalled that the,General Counsel provided in-

94 Ibid.
95 Ibid.
96 Ibid.
97 Ibid.
98 Ibid.
99 Ibid., under the section on the composition of the Panel.
100 Ibid., under the section on the role of the Board.
101 Ibid., and Resolution Establishing the Panel (note 2), at para. .15. (Emphasis added.)
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dependent legal advice to both the President and the Board on all matters. It was
also noted that he was not involved in the preparation of Management&apos;s responses
to the requests for inspection.102

2. The Second Review of the Resolution Establishing
the Inspection Panel

The second review was agreed upon by the Executive Directors in September
1.997 when, during a Board meeting discussing the Inspection Panel&apos;s recommen-
dation in the NTPC and Itaparica cases, differences, in views on how to best deal
with the Panel&apos;s recommendations to investigate particular requests for inspection
emerged, leading the Executive Directors to agree on Ia second review of the
Bank&apos;s experience under the Resolution Establishing the Panel.

Since September 1997, two informal Board meetings have been held on&apos;the ba-
sis of papers prepared by Management and the Panel. Discussions have focused on
the timing in the preparation of a remedial action plan in the course of:a request
before. the Panel, the possible content of such remedial action plan, and the clar-
ification of related questions on the Bank&apos;s accountability and its liability. These
discussions have turned out to be difficult in light of the embarrassments attached
to investigations by the Panel in-borrowing countries and the related perceptions
that the Panel. would be investigating the borrowers&apos; failures rather than the
Bank&apos;s failures despite the Panel&apos;s clear mandate under the Resolution to limit it-

self exclusively to Bank actions.
The debate in the Board on these important and politically highly sensitive is-

sues is still ongoing, postponing a meaningful discussion of the issues of the sec-

ond review of the Bank&apos;s experience with its Inspection Panel to the future.

V Discussion of the Bank&apos;s Experience with the Panel

The cases before the Panel and the two reviews of the Resolution Establishing
the Inspection Panel (one of which is, as mentioned before, still ongoing) make up
the Bank&apos;s experience with its Inspection Panel. It is indeed a rich experience. The
real extent of the exercise of the Panel&apos;s investigatory function in the cases prove
this point as well as the vast number of issues discussed during the first review of
the Resolution and the controversial debate in the process of its second review, the
latter highlighting many practical difficulties of today&apos;s development assistance.

Along the cases brought before the Panel and the discussion during the reviews,
although fairly unnoticed by the direct players in the process, contributions were

made to the development of international law. This applies specifically to the law

102 It may be noted that there are examples where the. views of Management as expressed in its re-

sponse differ from the views ofthe General Counsel as found in his opinion. One such example is
the question of time-limits on the eligibility of complaints submitted to the Inspection Panel that was
raised in the Itaparica case. See supra note 84 and accompanying text.
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of international organizations in terms of their external accountability (i.e. their

accountability vis-a-vis third party non-state actors). The contributionsthat., stand

to date result from the decisions made&apos;by the Board in the context of the: cases and

the Clarifications issued by the Board in the course of the first review of the Res-

olution Establishing -the Panel. Further contributions (potentially including revi-

sions of earlier decisions, further developmentIs of these decisions or new deci-

sions) may be expected from the completion of the second review of the Panel&apos;s

experience.
The extent of exercise 4, thePanel&apos;s investigatory function as well as the,

contributions of the Panel experience to the *development of international law de-*,.
serve to be looked at more -closely.

1. The Extent of the Exercise of the Panel&apos;s Investigatory Function

It is* interesting to note that, of the eight registered cases -which reached the stage
of the Panel recommendation, 103 the Panel recommended an investigation:. in five

ca.ses, while the Board formally approved the Panel&apos;s recommendation in favor of

an investigation in only two cases, (i.e.. the first and the penultimate case of all

cases brought before the Panel) and asked the Panel to make assessments which
amounted de facto to an -investigation in a third case (i.e. the seventh case..brought,
before the Panel). 104 In, thr6e cases the Panel did not recommend an investigation.
In the latter three cases, the Board took notice of the Panel&apos;s recommendation

against an investigation and approved of it.

Aside from the presence of a formal authorization by the Board to the Panel to

carry out an investigation as described in the Resolution, the Panel ultimately
played an, active role in the supervision of the implementation of projects in six

cases. (These cases are Nepal Arun, Rondonia, Jamuna Bridge, Yacyreti, Itaparica,
and NTPC.) In all these cases, axemedial action plan had been adopted by Man-

agement. In four&apos;of these six. cases, the action&apos; plan had been adopted after Man-

agement had had the opportunity to respond to the requests (Nepal Arun, Ron7.
donia, Yacyreti, and Itaparica). In two. cases. (Jamuna Bridge and NTPC), the ac-

tion plan had been taken at the same time that Management was drafting its

response and was referred to in the response. The Panel&apos;s role in these, six cases

consisted-in assisting in the review of the implementation of the.remedial action

plan (Rondonia, Jamuna-Bridge, Yacyreti, and Itaparica), or in carrying out the in-

vestigation itself (Nepal Arun and NTPQ). Consequently, it may be said that,
while-the Board decided to formally authorize an investigation in only two cases,

the Panel, has had an impact in more than these two cases.

103 It must be emphasized that one of the total of nine registered cases has only recently been -:reg-
istered and not yet reached the stage of the Panel&apos;s recommendation.

104 See S h i h at a, The World Bank in a Changing World, Vol. III (note 4).
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2. The Cases&apos; Contributions to the Development
of International Law

The concrete cases have contributed two features to the development of inter-
national law: One may be referred to as.&quot;case law&quot; or &quot;jurisprudence&quot; under the
Resolution Establishing the Panel; the other could be called a &quot;commentary&quot; on

the Resolution.
The outcome of Panel assessments and investigations may be called &quot;case

law,&quot;105 although not in the narrow sense given to it in the common law context

where precedents, i.e. court decisions on cases, traditionally constitute the main
source of law. It is, however, legitimate to speak of a case law of the requests be-
fore the Panel in the broader sense, i.e. in the meaning of an aggregate of reported
cases that interpret codes, statutes, and regulations similar to the courts&apos; jurispru-
dence complementing the written law in civil law systems. The jurisprudence re-

sulting from cases brought before the Panel consists of interpretations of, and

practices developed under the Resolution. It is containe,d in decisions of the Board
on matters of cases before the Panel. First among these Board decisions are the
two main types of decisions that, under the Resolution, must be taken by the
Board in the course of an inspection (i.e. the decision on the authorization of an

investigation and the decision on remedial actions etc. after an investigation was

carried out). This jurisprudence is also contained in other Board decisions which,
although not expressly required under the Resolution, were taken in order to en-

sure the Board&apos;s authority of being the. final interpreter of the Resolution and
avoid misunderstandings resulting from Panel actions in connection with request,s
brought before it. While, consistent with the general principles of the Bank&apos;s in-
stitutional organization under its charter,&apos;it is the Board that makes these deci-
sions, the substance of the body of case law includes also the bases for the Board&apos;s
decisions in the concrete cases, i.e. the Panel recommendations, Management re-

sponses, legal opinions issued by the General Counsel, as well as debates in the
Board itself, provided the Board&apos;s decisions allow for the latter to be truly identi.-
fied as express or implicit bases for the Board&apos;s decisions.

In this context, it should be noted that, on a number of legal issues, the Board
did not take a final position. This happened in the cases in which the Board de-
nied the Panel recommendations in favor of an investigation its support without,
however, siding with Management&apos;s view on the issue. It also happened in the
cases in which the Board agreed with the Panel&apos;s general recommendation not to

carry out an investigation without, however, expressly endorsing specific argu-
ments made by the Panel in furtherance of the recommendation.

105 The term &quot;case law&quot; is used here to mean the aggregate of reported cases that interpret the Res-
olution Establishing the Inspection Panel as the &quot;statute&quot; or &quot;legislative basis&quot; for the work of the
Panel, Management and the Board in connection with cases brought before the Panel.
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In an indirect way, i.e. outside the discussions on a concrete case, the cases have
also contributed to the development of an. authoritative &quot;commentary&quot;106,on the

Resolution. This commentary is contained in the Clarifications of Certain Aspects
of the Resolution.107 As mentioned before, the Clarifications include general
interpretations of, and flexible practices developed under the Resolution. which* the
Board agreed upon in the. course of the first general review of the Resolution, in

1996, a review that took placeoutside the context of a concrete case.

From a substantive point of view, the cases have helped to clarify a, number of

aspects under the Resolution. Among them fi ure the interpretations of terms ingu
the Resolution&apos;suchas &quot;affected party, i.e. a group of persons with a.c.ommon
interest,&quot; &quot;policies and procedures, i.e.*.those related to the design, ap-.

praisal and/or implementation of projects but not any,&quot; &quot;projects, i.e. *.all types:
of Bank programs and development,assistance activities,&quot; and &quot;e x c I P d e d p r o,-

curement decisions, i.e. those by both the borrower and the Bank.
ficulties of interpreting other terms such as arequester &quot;in the territory--of
the borrower, &quot; &quot;rights or interests&quot; of requesters, time-limit&apos;s on

subsequent loans, and. th.e.f ollow-up on borrower obligations in

the context of the implementation,pf adjustment loans have been discussed, while

final decisions on the interpretation of these-terms have not yet been-made.

Procedurally, it has been interesting to see that the.Panel&apos;s role to look into the

subject-matter in the first Stage of a request has been Strengthened after the, expe-
rience in the Rondonia case. It -may alqobe noted that remedial action plans, while

they have noV been envisaged by the Resolution to be taken at the time they were

mostly taken, have not in 411 cases prevented an investigation. One formal inves-

tigation has been approved by the Board in the presence of a remedial action plan
and the Board asked for assistance in the su ervision.of project,implementationp p,
under the action plan by the Panel. in the other cases. One of the tasks of the on-

going review.will be to.decide whether&apos;the discretionary p.ower which the Board

exercised in handling the cases where Management had initiated remedial action

plans should be kept, the approach which the Board took most often, i.e. not to

authorize an investigation but ask the Panel for assistance, be formalized, Or the

procedures be completely changed.

3. The First Review-s Contributions to the Development
of International Law

In addition to the formal creation of.an annotated commentary on&apos;the Resolu,-
tion Establishing the Panel, the first review of this Resolution resulted* in sub-

stance in (a) a confirmation of the general roles and functions of the Panel, the

106 The term &quot;commentary&quot; is used here to denote a remark or note on some statutory provision
intended to illustrate or expl,ain its meaning- Analogies in domestic legal systems include the US Code

Annotated of the classical commentaries on the civil codes, of France and Germany.
107 See Clarifications (note 9)..
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Board, and the General Counsel in the Panel process, and (b) in a clearer determi-
nation of the eligibility requirements for requests. 108

In terms of the roles And functions of the Panel and the Board,
the Panel&apos;s role as an independent investigatory body and the Board&apos;s role as the
final decision-maker regarding any request, as originally envisaged under the Res-

olution, have been reiterated. Attempts to, enlarge the Panel?s competence (and
consequently reduce the Board&apos;s role) by formally merging the eligibility assess-

ment and investigation phases into one failed.109 While the 1996 Clarifications fa-w
-cilitate the Panel&apos;s preliminary assessment of the damages alleged by the requester
on the occasion of the eligibility test by giving the Panel the possibility to ask for

an extension of the period in which the ascertainment of the eligibility of the re-

quest should have normally been completed, the two stages of the Panel process
were kept, both of them leaving the final decision on the matter to the Board
rather than the Panel.

Although the substance of the requirements ascertained during the two stages
of the Panel process and the order in which the eligibility assessment and investi-

gation are, made take quasi-judicial forms with the admissibility of the request be-

ing established before its merits are tested, the Board&apos;s confirmed role as the deci-
sion-maker on the outcome of a Panel proceeding at both stages proves that the

Inspection Panel can to date not be compared with a court of law. The Board&apos;s de-
cision to confine the Panel&apos;s recommendations after an investigation to findings on
whether the Bank has complied with all relevant Bank policies and procedures, as

originally envisaged in the Resolution, and to reject suggestions that called for an

extension of the Panel&apos;s function to include making recommendations on measures

to be taken with respect to the project (including possible remedies for the harm
that parties affected by Bank-financed projects may have eventually suffered
from), or to discuss even the Bank&apos;s overall policies and procedures, are also evi-
dence of the Panel not having the same functions as a court.110 As a practical mat-

ter, the suggestion of giving the Panel a substantive advisory function was seen to

be difficult to implement. It was found that such a function would require placing
at the Panel&apos;s disposal technical and financial resources far beyond its existing fa-
cilities. More importantly, the proper lines between the role of the Panel and that
of Management would be blurred if the Panel, rather than Management, would

108 As mentioned before, some of the definitory contributions of the first review are based on ear-

lier decisions taken in this respect in the course of the cases. With respect to these, the Clarifications
merely reiterate the earlier decisions.

109 in its note of November 1995, Review of the Inspection Function (note 57), the Panel stated
that the extent of inform*ation expected by the Board at the preliminary stage is sometimes equivalent
to the content of an investigation and that an extension of the time period of the preliminary stage re-

duces the need for a formal investigation. The Panel&apos;s views indicate a thinking in the direction of an

elimination of the two-step procedure. Even more clearly, had NGOs asked for the elimination of the

preliminary as,sessment of eligibility Of the request by the Board and the streamlining of the proce-
dure by the Panel by entrusting this assessment to the Panel.

110 These calls for an extension of the Panel&apos;s function originate with the NGOs Oxfam Interna-
tional and International Rivers Network.
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recommend to the Board operational remedial measures or changes in Bank poli-
cies and procedures.111 Finally, the 1996 Clarifications made the limitations of the

Panel&apos;s role undoubtedly clear by reiterating that it would be the Board which

would continu,e to have the authority to, interpret the Resolution and to. authorize

inspections.
As has&apos;been mentioned above, in connection with the confirmation of the

Panel&apos;s role as an independent investigatory. body without decision-making pow-
ers (in particular with respect to the concrete requests brought before it), the

Board also confirmed the role of the Bank&apos;s General Counsel as ad-

viser (i) to the Board on the requirements of the Resolution Establishing the

Panel, and (ii) to the Panel on the Bank&apos;s rights and obligations of the Bank -with

respect to the request under consideration. It should be noted that the Board&apos;s

confirmation-of the role of the Bank&apos;s.: General Counsel took place after full dis-

cussion of the criticism voiced in this respect from outside the Bank.
The Board&apos;s approach to the role of the General Counsel in the Panel process re-

flects the general understanding of that functionin the Bank&apos;s internal institutional
12 Under Bank practice, the General Counsel has since the Bank&apos;sstructure.1 incep&quot;

tion advised the Board regarding the application and interpretation of the Bank&apos;s

Articles of Agreement. The Board of Executive Directors,, which, according to the

Bank&apos;s Articles, has the ultimate power.to interpret the Articles of Agreement, has

generally based its formal interpretations as well as any clarification of the Articles&apos;

requirements on the advice and the legal opinions of the General Counsel. It is the

Executive Directors&apos; endorsement of, or concurrence with the General Counsel&apos;s

opinions which gives them authority: and- allows for their incorporation in the

Bank&apos;s subsequent practice under the Articles of Agreement..1 13

It has been suggested that there exists a c o n f Hc t o f i n t e r e s t if the General

Counsel is able to advise the Board and the Panel regarding legal issues raised in

connection with Panel proceedings.114 $pecifically, it was argued that the conflict

it may be noted that, in practice, Management discussed remedial actions with Panel members

in the case of the Arun III Project and the Board invited the Panel several-times to assist it in its re-

view of Management progress in the case of follow-ups regarding the progress of action plans taken
in the course of several requests. Such flexibility has not been seen as inconsistent with the text of the

Resolution.
112 For a detailed description of the role of the Bank&apos;s General Counsel, see LEL Shihata, The

Role of the World Bank&apos;s General Counsel, Remarks on the Occasion of the Roundtable of Interna-

tional Financial Institutions General Counsels,, Proceedings of the 91st Annual Meeting of the Amer-

ican Society of International Law 214-222 (1997).
113 In this vein, the General CounseVs legal opinions have often resorted to purposive interpreta-

tion to enable the Bank to respond to the changing needs of the world in which it operates. See, e.g.,
I.F.I. S h 1 h a t a, The World Bank in a Changing World, Vol. 1, (199 1), Chapter 2 (The World Bank

and &quot;Governance&quot; Issues in Its Borrowing Members) (analyzing aspects of governance beyond the

Bank&apos;s mandate and those consistent with it on the basis of a purposive interpretation of the Bank&apos;s

Articles of Agreement),.
114 See D.D. B r a d I o w, A Test Case for the World Bank, 11 American University journal of

International Law and Policy 247, 291 (1996), and Dana C I a r k /David H u n t e r, The World Bank

Inspection Panel: Amplifying Citizen Voices for Sustainable Development 7 (Center for:International
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of interest would lie in the fact that the General Counsel is part of the Bank&apos;s

Management and is, as head of the Legal Department, through his lawyers in-
volved in all Management decisions in the design, appraisal, and supervision of the

implementation of a Bank-financed project, while it is these Management deci-
sions which are then at issue in Panel proceedings.115 The implicit conclusion of
such reasoning is that the General Counsel&apos;s advice on legal issues would be
tainted by the interest to spare the Legal Department from any embarrassment.
The idea of a conflict of interests in the advisory role of the General Counsel

both as an adviser to the Board as well as to the Panel in connection with issues

regarding the Resolution or requests has, however, to be rejected on several

grounds.
Regarding the General Counsel&apos;s advice on the Resolution Establishing the

Panel to the Board, it should be noted that the General Counsel does not com-

ment to the Board on the specifics of a case pending before the Panel. In case the
Board requests an opinion from the General Counsel regarding the requirements
of the Resolution Establishing the Panel, he gives his views as to the meaning of
provisions of the Resolution in the abstract. And, as with any other legal opinion,
the General Counsel&apos;s views represent legal advice to the organ of the Bank re-

questing such opinion. These opinions do not necessarily coincide with

Management&apos;s views on the issue.&apos; 16 Furthermore, the General Counsel&apos;s views on

the meaning of the Resolution are only given to the Board upon the.Executive
Directors&apos; request. It is the latter who ultimately have the power to interpret the
Resolution.
A similar analysis applies to the General Counsel&apos;s advice to the Inspection Panel

on the rights and obligations of the Bank with respect to the request under consid-
eration, as formulated under the Resolution. The General Counsel will again refrain
from applying the general legal rule he is explaining to the concrete facts of the re-

quest. Also, on the-occasion of the discussion of a request in the Board, the latter has
the chance to agree or differ with the General Counsel&apos;s opinion.
As a general matter, the view suggesting a conflict of interest in the legal advice

by the General Counsel to the Board and the Panel in connection with a request
before the Panel not only negates the independence and integrity of. the abstract
legal advice by the General Counsel but is also based on wrong assumptions on

the current state of the institutional system of an international organization in

general and the World Bank in. particular.

Environmental Law Document [CIEL], Discussion Draft of March 27, 1998) (asserting that the Gen-
eral Counsel&apos;s advisory role to the Board and the Panel in connection with a request to investigate
Management&apos;s behavior results in a conflict of interest because the General Counsel&apos;s office both rep-
resents Management in its response to a claim and provides legal advice to the Board, i.e. the deci-
sion-maker). A similar criticism had been voiced by NGOs in connection with the first review of the
Inspection Panel Resolution.

I I-&apos; See B r a d I ow (.note 114), at 291.
116 As has been noted earlier, see supra note 102, the General Counsel&apos;s views has in fact differed

from Management&apos;s view (supported by the Legal Department) as expressed in a response&apos;to a re-

quest.
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At the current state of the institutional system of international organizations,
there is neither a&apos;personal nor a norim-personal conflict of interest when the Gen-

-tbstract legal advices to the Board or the Panel.eral Counsel gives ;

A personal conflict of interest would only exist if the General Counsel&apos;s per-
sonal or financial interests would conflict, or appear to. conflict with his official r*e-

sponsibility.117 In the.case of the General, Counsel&apos;s abstract legal advice to both

the Board and the Panel, no personal gains are involved, however.

The role of the General Counsel may also not. be- characterized as involving a

non-personal conflict of interest or a lack of separation of functions within the

Bank&apos;s organizational structure., Critics of the role of the General Counsel argue
the existence of such a -conflict of interest because, in their eyes, the General

Counsel&apos;s Office &quot;represents &quot; Management in its response to a claim and provides
legal advice to the decision maker, i.e. the Board.111 8 This view confuses, however,
the General Counsel&apos;s role of an abstract legal adviser in connection with the

Panel process with the role of a legal counsel in an adversarial procedure before a

court. Neither is the Panel process a judicial review in a court nor do the request-
ers and -the Banks Management assume the role of plaintiff and defendant respec:-

tively sothat they would require their own separate counsels representing them.

Currently, the abstract legal advice by the, General Counsel merely reflects. the

non-adjudicatory nature of the Panel&apos;s review mechanism. It must be emphasized
that as, long as the Panel.remains an investigatory body withoutdecision-making
powers, it will be inappropriate to see a conflict of interests in the General.

Counsel&apos;s role of a legal adviser.119 It should be noted again that the Bank&apos;s.Board
of Executive Directors signaled in its 1996 Clarifications that it is currently riot

willing to enlarge any of the Panel&apos;s powers and functions that would turn it into

an independent adjudicatory body.120

117 For a definition of a conflict of interest in connection with public officials and fiduciaries, see.

Black&apos;s Law Dictionary 299 (6th ed. 1990). See&apos; also International EncYclopedia,of the Social Sciences,
Vol. 3, 242 (David L. Sills ed., 1968).

118 See Clark/Hunter (note 114), at 7.
119 Regarding any calls for an expansion of the Panel&apos;s role and, by extrapolation, a reduction of

the Board&apos;s powers in connection with non-state actors&apos; complaints with a view to develop the Panel

process into a judicial review,, it must be noted-that (i) such calls would be of.a de lege ferenda. na-

ture, and (ii) they must precede any discussion of- the. role of the General Counsel and appropriate le7
gal representation of the Bank and the affected people. It is the Panel&apos;s and the Board&apos;s roles which

determine the nature of the Panel mechanism and,.any legal Advice or counsel merely reflects that ni-

ture.

120 While the following discussion is irrelevant for the discussion Iof the role of the General. Coun-

sel because he is not an organ of the Bank, a comparison with the development of the concept of sep-.
aration of powers in states and developments in the EU and other international organizations may be

interesting from the broader perspective on the. functions and competencies of the organs of an, inter-

national organization in general, and the Bank in particular. The concept of separation of powers (in
cluding the development of the legislative, the executive,and the judiciary) developed in the 18th And,

19th century in the constitutional law of the Western states as. institutional checks,and balances and a

means to protect the individual against the concentration of. uncontrolled. state power. The principle
of separation of powers in this sense is, however, not incorporated in the charter of any international

organization. As an exception in this, respect, the EQJ has introduced the principle of &quot;institutional
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Besides issues related to the current roles and functions of the Panel, the Board
and the, General Counsel, the second important substantive result of the first re-

view of the Resolution establishing the Panel is the clearer determination
of the meaning of a number of eligibility requirements of a re-

quest including the meaning of &quot;affected party,&quot; &quot;projects,&quot; &quot;policies and proce-
dures,&quot; and &quot;procurement decisions&quot; that are excluded from being challenged be-
fore the Panel.121
The Bank&apos;s general approach in the determination of eligibility requirements,

while open to all arguments made from various sides, was a careful one, inclined
to&apos;confirm the original wording of the Resolution establishing the Panel rather
than introducing new changes, thereby confirming the idea of an independent
Panel, recognizing its work, and giving it further time to establish its reputation,
while finding it too premature, two years after its establishment, to radically
change the.Panel&apos;s proceedings.

Thus, the &quot;affected party&quot; keeps being defined as a community of interest rather
than sole individuals.122 This definitory approach reflects the realities of develop-
ment assistance in the Bank&apos;s practice. Projects and programs cover broad and not

individualized economic and social goals by the financing of infra-structure and

agricultural projects, health, population, nutrition, and education projects, struc-

tural adjustment programs (including overall macroeconomic policy advice), sec-

toral adjustment programs (including sectoral structural policy advice), and gov-

balance&quot; under the EC-Treaties to govern the relationship between the EUs institutions. See Case C-
70/88, Parliament v. Council, 1990 ECR 2041, 2073. The EQJ&apos;s rationale to speak of &quot;institutional bal-
ance&quot; instead of a separation of powers results from the fact that the traditional division of govern-
mental functions into the categories of legislative, executive, and judicial functions does not exist
among the EUs institutions. The latter rather share these functions and none of them can be de-
scribed as the sole legislator or executive. No other international organization has developed a simi-
lar principle of institutional balance. This is not surprising because no other international organiza-
tion has powers as broad as, and equivalent to, the E*U. In other international organizations, a separ-
ation of functions in the above sense has so far been limited to the creation of judicial review
mechanisms of international organizations&apos; decisions vis- staff. Consequently, any future -devel-
opment of the Inspection Panel mechanism into 4 judicial review process would be another pioneer-
ing step by the World Bank. For the time being, any discussion on such a development remains, how-
ever, of pure academic nature.

121 Other eligibility requirements were clarified in connection with cases, while further require-
ments, although their meaning was discussed in case proceedings, were not authoritatively deter-
mined. See discussion above under V. 2.

122 The Bank&apos;s decision to give standing to a grouping of individuals rather than single individu-
als contrasts with the development of legal actions in domestic legal systems where individuals were

given access to grievance or judicial review bodies before collective action was allowed to be taken.
For a general discussion of the rationale of individuals&apos; access to courts, see A. B I e c km a n n, The
Aim of judicial Protection: Protection of the Individual or Objective Control of the Executive
Power? The Role of locus standi, in Judicial Protection against the Executive Power, Vol. 111, 19 - 45

(Hermann Mosler ed., 1985). For a description of the more recent development of collective action in

Europe, see Cath6rine K e s s e d j i a n, Uaction en - justice des associations de consommateurs et

d&apos;autres organisations repr6sentatives d&apos;int6rks collectifs en Europe, 33 Rivista di diritio internazio-
nale privato e processuale 281-300 (1997).

http://www.zaoerv.de
© 1998, Max-Planck-Institut für ausländisches öffentliches Recht und Völkerrecht

http://www.zaoerv.de


386 Schlemmer-Schulte

ernance programs (including legal, Judicial and. civil service reform advi&apos;ce).123
They are not geared to improve only single individuals&apos; situations but, target spe-
cific public -and/or private sectors Or the. economy as a whole.

Similarly careful has been the approach to the definition of other eligibility re-

quirements, such as the meaning of &quot;projects,&quot; 1&quot;policies and procedures,&apos;&quot; and ex-

cluded &quot;procurement. actions.&quot; In all cases, the determination of the meaning of
the terms was made in reference to the original wording of the Resolution and the

reasons for the respective formulation as reflected in the drafting history of the

Resolution. Thus, the term project was found to have. the same meaning as in the

Bank&apos;s practice, the policies and procedures applicable in the Panel process include

only those that relate to the design, appraisal and/or implementation of projects
but -not those that have no such project-link, and procurement actions were gen-

erally found not to be.subject to inspection&apos;by the Panel since a separatecom-

plaint mechanism exists for grievances in connection with procurement actions.

VI. Conclusion&apos;

Altogether, the cases before the Panel and the first review the Resolution es-

tablishing it have reinforced the concept of the Inspection Panel. Case law, the au-

thoritative commentary, and the extent of the Panel&apos;s investigatory activi havety
confirmed the Panel&apos;s role and function. as an independent investigatory body re-

ceiving complaints from individuals adversely affected by projects financed by the

Bank. While the creation of the-Panel was initially quite a new and risky under-

taking by the Bank, the Bank&apos;s experience with the Panel has successfully entered
a,consolidation phase in the implementation of thisnew concept in international

law. This is important for the long-term success of the Bank&apos;s step to add a new

institutional feature to its organizational structure.

This new feature is probably one of the most important-recent institutional in-

novations in the law of international organizations. A new visible body, i.e. the In-

spection Panel, was added to the Bank&quot;s organizational&apos;structure. Also, compared
with an individual&apos;s traditionally limited standing &apos;under international law, new

Jectsrights of access to that body for individuals affected by Bank-financed pro:j
were introduced.124

123 For details on the evolution of the Bank&apos;s development assistance from project to program

lending, see World Development Report Poverty, 1 (World Bank, 1990).
124. Individuals have traditionally been accorded standing before international fora in two situa-

tions. Either they were staff of an international organization and allowed to bring complaints before

the organization&apos;s administrative tribuhals. See,. e.g., C.F. A in e r a s i n g h e, The Law of the Interna-

tional Civil Service (1998). Or, individuals were given standing under regional treaty systems and spe-

cial international conventions to bring complaints against states for violations of international human

rights obligations. See A. C a s s e s e, Individuals - in International Law- Achievements and prospects,
113, 117 (M. Bedjaoui ed., 1991) (analyzing the problems with all aforementioned mechanisms of en-

forcement of human rights); F. N e wm a n /D. We i. s s b r o d t, International Human Rights. 20 seq.

(1990) (discussing the inadequacy of traditional methods of protecting human rights); T. B u e r g e n

thal, International Human Rights Law and Institutions: Accomplishments and Prospects,
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The Bank&apos;s concept of an Inspection Panel stands for this international

organization&apos;s commitment to the concept of accountability, more specifically the

organization&apos;s external accountability towards non-state actors. In fact, the Panel

has been created in line with growing concerns from the 1980s onwards about the

accountability of the major. international development agencies.125 While the no-

tion of accountability has been shown to have many facets,126 the Inspection Panel

reflects the facet of a complaint mechanism. for people affected by development
projects.

It must be emphasized that, while the Panel realizes the concept of accountabil-

ity it does, however, not stand for the different concepts of legal liability under

domestic law and international responsibility in international law. Actions on the
basis of legal liability under domestic.law in suits before local courts or interna-

tional responsibility for violations of international treaty or customary law in

cases brought before an international judicial forum should not be confused with

requests brought before the Panel.127 Unlike.local or international courts, the
Panel is not competent to render judgments. The Panel is also not applying do-

mestic law or general international law like local or international courts, but ap-

plying the Bank&apos;s internal policies and. Procedures.12&apos; Through its investigatory
powers, it enables the Bank to respond better to its own failures under its own
internal rules by listening to the voice -of the people in its borrowing members

63 Washington Law Review 1, 14 (1998) (noting that it has always been easier to promulgate human
rights than to enforce them); C.F. A in e r a s i n g h e, Local Remedies in International Law (1990) (de-
scribing the problems associated with using local remedies to enforce international law).

125 For general details about these concerns, see, e.g., J.C.N. P au I, Law and Development into

the 90s: Using International Law to Impose Accountability to People on International Development
Actors, Third World Legal Studies 1-16 (1992). Similar concerns were expressed within the Bank on

the occasion of a number of reviews of the overall efficiency of Bank operations and the search for

ways of improving the performance of Bank-financed projects. For details on the Bank&apos;s motives for
the establishment of an inspection function, see S h i h a t a, The World Bank Inspection Panel (note
4), at 5 -13.

126 Among the facets are effective, transparent and participatory systems for development assis-

tance, complaint and redress mechanisms for people affected by development projects. See Peter

S I i n n, Law Accountability, and Development, Third World Legal Studies vii-xx, at xix (1993).
127 On the difference between accountability and legal liability, see S h i h a t a, The World Bank In-

spection Panel (note 4), at 106 -117, and I d., The World Bank in a Changing World; Vol. III (note 4).
For details on the difference between the concepts of accountability, liability, and international re-

sponsibility, see S. S c h I e m m e r - S c h u I t e, Accountability, Liability, and International Responsibil-
ity of International Organizations - The Case of the World Bank, Remarks on the Occasion of the
Panel Discussion on &quot;The Accountability of International Organizations to Non-State Actors&quot; at the
92nd Annual Meeting of the American Society of International Law (ASIL), held on April 4, 1998,
Proceedings of the 92nd Annual Meeting of ASIL (forthcoming 1998). C*ontra N at h an (note 37), at

143 (suggesting that the Bank would be liable if not taking steps to prevent harm to parties located in

the borrowing country without, however, clearly distinguishing between the three different concepts
of accountability, liability and international responsibility and overlooking that the standards appli-
cable to the Panel process, i.e. the Bank&apos;s internal policies and procedures, do not include provisions
making the Bank liable to affected parties for non-comIphance with these standards).

128 On the applicable standards in the Inspection Panel process, see S h i h a t a, The World Bank

Inspection Panel (note 4), at 41-47.
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who are the ultimate intended beneficiaries of the Bank&apos;s development assistance.
In-this respect, the Inspection, Panel breaks. with, the traditional concepts of legal
maxims and institutions of international law andintnew concept of. an -

investigatory mechanism by which affected parties can hold: it -accountable forits,
own failures. Of course, thinking, along this concept ran, be useful for the devel-.

opment of the traditional concepts.129
As flexible as it is, the new concept can also be developed further if it is suffi

ciently consolidated, presenting chances -for international lawyers for creatiVelaw-

making, in the future and, more importantly from the international development-
institution&apos;s point of view, contributing greatly to the efficiency of the operational&apos;
activities of the Bank&apos;s development, assistance.

129 As has been mentioned, the distinction between Batik and borrower failures which have to be
made in order to assess the potential failure of the, Bank -to, with its own standards -can indi-
rectly contribute to the determination of borrower&apos; actions which,..could constitute a fault under do-
mestic law.. See discussion,of.&apos;the Yacyreti Hydroelectric, Project under 111. 7. Similarly, such distinc-
tion may help in the theoretical analysis of multiple!tortfeasor situations from the point. of - view of
international- responsibilities. On the question of multiple tortfeasors in general, see J.E.
Noyes/B.D. Smith, State Responsibility and the Principle ofJoint and Several Liability, 13Yale
journal of International Law 2125 (1988),(suggesting the concept of 4 joint and. several liability in the

Jey,.Complicityi -International Law: A New Direction in themultiple tortfeasor case); and J. Q u i g 14

Law of StateResponsibility, British Yearbook of International Law,_77 (1977) (distinguishing between
different types&apos;of multiple tortfeasor situations and the different resulting liabilities).
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