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The dilemma of dealing with children who are accused of committing acts of 
genocide illustrates the complexity of balancing culpability, a community’s sense of 
justice and the ‘best interests of the child’.1 

Graca Machel 

Introduction 

In recent years, the number of children participating in armed conflicts around 
the world has increased drastically.2 They work as cooks, porters, messengers, 
spies, and increasingly as combatants.3 There are approximately 300,000 child sol-
diers worldwide4, many of whom are the victims of illegal recruitment practices 
but also the perpetrators of egregious human rights violations. Child rights advo-
cates are divided concerning what should be done with these children, whether or 
not they should be held criminally responsible for their acts.5 In the interests of 
child soldiers, this paper seeks to move beyond this debate. It will be argued that 
since it i s  possible to prosecute child soldiers for war crimes, crimes against hu-
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manity and genocide, those interested in the welfare of these children need to con-
sider how to protect them if they are prosecuted. This paper will critically examine 
how to use the complementary fields of international human rights and humanitar-
ian law to protect the rights of child soldiers in judicial proceedings. Detention 
conditions, procedural rights, assessing culpability, defences, sentencing and rein-
tegration of the child into society will be considered. This paper will not examine 
specific conflicts in detail or aim to resolve all legal issues that concern child sol-
diers. Rather, a modest attempt will be made to foster an appreciation of the scope 
and limits of international law in respect of protecting the rights of child soldiers. 
In canvassing the applicable law, some of the unique challenges that might arise in 
a child soldier’s trial will be identified as well as possible remedies suggested. 

The Possibility of Prosecuting a Child Soldier Under 
International Law 

The Convention on the Rights of the Child (CRC) defines a child as a person 
under the age of 18.6 To date, no international criminal tribunal has prosecuted a 
child. Nevertheless, neither international human rights law nor humanitarian law 
explicitly prohibit holding children criminally responsible for human rights viola-
tions committed during armed conflict. Conventions that do address the participa-
tion of children in armed conflict focus on prohibiting their recruitment.7 Some ar-
gue that the legal emphasis on holding recruiters criminally responsible logically 
entails a prohibition on the prosecution of child soldiers.8 This argument is tenu-
ous for two reasons. First, the culpability of recruiters and child soldiers is not mu-
tually exclusive, especially if a child exercises free will and appreciates the conse-
quences of his or her acts. As Graca M a c h e l  pointed out in her report to the 
United Nations, not all child soldiers are beaten and/or kidnapped prior to becom-
ing soldiers.9 Second, international law only prohibits the recruitment of children 
                                                        

6
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under the age of 15 and the compulsory recruitment of children under the age of 
18, pursuant to Article 2 of the Optional Protocol to the Convention on the Rights 
of the Child. Non-compulsory recruitment of child soldiers aged 15 to 18 years is 
not illegal. 

As evidenced by the existence in the CRC of provisions delineating the rights of 
children in criminal proceedings, it permits the prosecution of juvenile offenders 
and preserves the discretion of States to set the minimum age at which children will 
be held legally responsible for criminal acts. The United Nations Standard Mini-
mum Rules for the Administration of Juvenile Justice (Beijing Rules)10, the United 
Nations Guidelines for the Prevention of Juvenile Delinquency (Ryadh Guide-
lines)11, and the International Covenant on Civil and Political Rights (ICCPR)12 
also detail the rights of children in penal proceedings and, therefore, do not oppose 
holding children legally accountable for ‘deviant’ behaviour. It is likely that the 
drafters of the CRC and similar legal instruments only contemplated the prosecu-
tion of children for domestic crimes. Nothing in the CRC, however, prohibits the 
prosecution of children for international crimes. Moreover, Article 38(1) of the 
CRC provides that States shall respect international humanitarian law, which does 
not set a minimum age for criminal responsibility.  

Whereas international human rights law distinguishes between the prosecution 
of adults and juveniles by affording additional protection to children, international 
humanitarian law draws no such distinction. It fails to set a minimum age for war 
crimes prosecutions meaning that technically, the prosecution of child soldiers is 
not illegal.13 The International Military Tribunals for Nuremberg and the Far East, 
Allied Control Council Law No. 10, the Draft Code of Crimes against the Peace 
and Security of Mankind (1996), and the statutes of the International Criminal Tri-
bunals for the former Yugoslavia and Rwanda are silent on whether children can 
be prosecuted for war crimes.14 

In 1998, the drafters of the Rome Statute for the establishment of a permanent 
International Criminal Court (ICC Statute)15 debated what should be the mini-
mum age of criminal responsibility for war crimes, crimes against humanity and 
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genocide. Article 26 of the ICC Statute states that the Court has no jurisdiction to 
prosecute persons who were under 18 when they allegedly committed a crime. 
This provision must not be mistaken for a pronouncement of customary interna-
tional law on the criminal responsibility of minors.16 Rather, the jurisdiction of the 
Court represents the absence of an international consensus on this issue and was 
indicative of a political compromise rather than a legal principle.17 As one com-
mentator rightly remarks, the ICC Statute does not prohibit the domestic prosecu-
tion of international crimes.18 If a child soldier is prosecuted at the national level, 
the challenge is to ensure that child rights enshrined in international legal instru-
ments are recognized and respected. 

Subsequent to the advent of the ICC Statute, the Statute of the Special Court for 
Sierra Leone (SCSL Statute) was drafted.19 Article 7 of the SCSL Statute gives the 
Court jurisdiction to prosecute children who were between the ages of 15 and 18 at 
the time an offence was allegedly committed. Children who are tried before the 
Court shall be treated as follows: 

… with dignity and a sense of worth, taking into account his or her young age and the 
desirability of promoting his or her rehabilitation, reintegration into and assumption of a 
constructive role in society, and in accordance with international human rights stan-
dards, in particular the rights of the child.20  
In practice, it is unlikely that the Court will prosecute any children.21 The Court 

is constrained by its mandate to prosecute those with the ‘greatest responsibility’ 
and by its budget, which will enable the prosecution of only 20 or so individuals.22 
Nevertheless, the SCSL Statute sets a precedent under international law for the 
permissibility of prosecuting children for war crimes, crimes against humanity and 
genocide.23 As such, child rights advocates must begin to consider how interna-
tional human rights law and humanitarian law can creatively be used to protect the 
rights of child soldiers in judicial proceedings and be adapted to take account of 
children’s physical and mental immaturity, as well as the circumstances that lead to 
their participation in an armed conflict. 
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vard International Law Journal, Winter 2003, online: Westlaw, at *296. 
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Detention 

Article 37(b) of the CRC states: 
No child shall be deprived of his or her liberty unlawfully or arbitrarily. The arrest, 

detention or imprisonment of a child shall be in conformity with the law and shall be 
used only as a measure of last resort and for the shortest appropriate period of time;24 
It might be difficult to secure the release of a child soldier prior to the com-

mencement of his or her trial given the gravity of the crimes charged. Although a 
primary consideration25, the best interests of a child soldier might be balanced 
against national security interests and the concerns of victims. Ultimately, pre-trial 
detention might even protect a child from anxious adult soldiers threatening harm 
should he or she provide authorities with information about their involvement in a 
conflict.26 Pre-trial detention in this context would likely satisfy the “measure of 
last resort” requirement in Article 37(b) of the CRC. 

If a child soldier is detained, the CRC states that he or she must be treated with 
humanity, dignity and in accordance with his or her age.27 A child also has the right 
to promptly receive the assistance of legal counsel to challenge the legality of his or 
her detention, which must be promptly determined by a competent, independent 
and impartial body.28 The Beijing Rules, which contain similar provisions, are not 
legally binding but are “designed to serve as a convenient standard of reference”.29  

The Beijing Rules state that the parents or guardians of an apprehended child 
must be notified as soon as possible.30 Additionally, they enumerate alternatives to 
detention pending trial, namely, “… close supervision, intensive care or placement 
with a family or in an educational setting or home”.31 The difficulty with contact-
ing a child soldier’s parents upon apprehension or arranging family placement 
pending trial is that often, child soldiers do not know how to contact their parents. 
Family separation is common during armed conflict and efforts need to be made to 
trace the families of children involved in armed conflict as soon as possible. 

The Beijing Rules also list the types of assistance that juveniles shall receive dur-
ing detention. These include: social, educational, vocational, psychological, medical 
and physical care.32 Ideally, a State prosecuting a child soldier will possess adequate 
resources to provide such assistance. In reality, countries that have been ravaged by 
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  Ibid., at Article 3. 
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GA Res. 45/113, annex, 45 U.N. GAOR Supp. (No. 49A), at 205, U.N. Doc. A/45/49 (1990). These 
rules are endorsed in Article 13.3 of the Beijing Rules but are not legally binding. 
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violence lack many of the human and material resources to have fully operational 
judicial, education and social systems.33 Since an international rather than domestic 
court would presumably have greater resources at its disposal, the prosecution of 
child soldiers at the international level would likely improve a child soldier’s pre-
trial detention conditions. This is evidenced by the stark contrast in detention con-
ditions of indictees awaiting trial before the International Criminal Tribunal for 
the Former Yugoslavia (ICTY) in the Hague as compared to those in Rwandan 
prisons awaiting domestic prosecution. 

Article 38(1) of the CRC states that parties to the Convention will respect the 
rules of international humanitarian law that are relevant to children. Under inter-
national criminal law, the protection afforded to persons detained varies according 
to the individual’s status as either a prisoner of war or civilian internee. This classi-
fication principally stems from the important distinction drawn during armed con-
flict between combatants and civilians.34 A child soldier is considered a combatant 
under international criminal law if he or she falls into one of the following catego-
ries:  

1. Member of a state’s armed forces, including militias and volunteer corps that are 
part of it35 

2. Member of a state’s militia or volunteer corps if the organization has a military hier-
archy, a distinctive emblem, carries arms openly and respects the laws and customs of 
war36 

3. Member of an armed force that pledges allegiance to an authority that the Detaining 
Power does not recognize37 

4. Inhabitant of a non-occupied territory that spontaneously resists an invasion by en-
emy forces38 
If a child combatant does not fall into one of the above categories, he or she has 

civilian status.39 If the civilian status of a child soldier can be proven, he or she will 
be afforded greater protection under international humanitarian law than if he or 
she is deemed a combatant. As a civilian internee, a child soldier would have the 
right “… to be reunited with their parents … to be given physical conditions of in-
ternment appropriate to their age and additional food in proportion to their 

                                                        
33

  Supra note 1, at para. 252 (Only 20 % of the judiciary survived after the Rwandan genocide). 
34

  Support staff of armed forces is granted prisoner of war status. See Article 4(A)4 and 4(A)5, 1949 
Geneva Convention III Relative to the Treatment of Prisoners of War, in: R o b e r t s / G u e l f f  (note 
7), at 215. 

35
  Ibid., at Article 4(A)1; “Armed forces” is defined in Article 43 of Additional Protocol I to the 

Geneva Conventions, supra note 7. 
36

  Supra note 35, at Article 4(A)2. 
37

  Ibid., at Article 4(A)3. 
38

  Ibid., at Article 4(A)6. 
39

  Supra note 7, at Article 50 (Additional Protocol I). 
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physiological needs, to receive education and be able to have physical exercise, 
etc.”.40  

If a child soldier is a combatant, he or she is protected by prisoner of war status 
during detention.41 Although the provisions relating to prisoner of war status do 
not draw a distinction between children and adults, María Teresa D u t l i  of the In-
ternational Red Cross argues that child combatants must be given privileged treat-
ment in accordance with the special protection that international humanitarian law 
provides for them in Article 77(1) of the first Additional Protocol to the Geneva 
Conventions:42 

Children shall be the object of special respect and shall be protected against any form 
of indecent assault. The Parties to the conflict shall provide them with the care and aid 
they require whether because of their age or for any other reason.43 
Through this general provision for the protection of children during an interna-

tional armed conflict, child rights advocates should try to bring in and secure all of 
the detention conditions for children that are set out in international human rights 
instruments. Just as important is Article 77(3), which states: 

If, in exceptional cases ... children who have not attained the age of fifteen years take a 
direct part in hostilities and fall into the power of an adverse Party, they shall continue to 
benefit from the special protection accorded by this Article, whether or not they are 
prisoners of war. 
This provision effectively erases for children under the age of 15 the conven-

tional distinction between combatant and civilian in international armed conflict, 
meaning that a child soldier detained by an adverse Party must be provided with 
care and aid in accordance with his or her age. The difficulty with invoking Article 
77 is that the customary status of both of the Additional Protocols to the Geneva 
Conventions is disputed and, therefore, they likely only bind signatories. 

Concerns about detained children being morally corrupted by their adult coun-
terparts44 has lead to stipulations in several international human rights instruments 
that children must be detained separately from adults45 unless non-separation is in 
a child’s best interests.46 The ICCPR states that accused persons shall, except in ex-
ceptional circumstances, be segregated from convicted persons.47 Additional Proto-
col I to the Geneva Conventions also requires the separation of detained adults and 
children except to accommodate families.48 Two problems arise with respect to 

                                                        
40

  Maria Teresa D u t l i , Captured Child Combatants, 278 International Review of the Red Cross 
421 (1990), at 428 f. Respectively Articles 82, 85 (paragraph 2), 89 (paragraph 5) and 94 of the Fourth 
Geneva Convention. 

41
  Ibid., at 426. 

42
  Ibid., at 427; see supra note 7, at Article 77(1) (Additional Protocol I). 

43
  Supra note 7, at Article 77(1) (Additional Protocol I). 

44
  Supra note 10, Commentary to Article 13(4). 

45
  Supra note 6, at Article 37(c); supra note 10, at Article 13(4); supra note 12, at Article 10(2)(b). 

46
  Supra note 6, at Article 37(c). 

47
  Supra note 12, at Article 10(2)(a). 

48
  Supra note 7, at Article 77(4) (Additional Protocol I). 
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child soldiers. First, in a post-conflict society, it will be difficult for children to 
provide officials with proof of their age. This problem could be remedied by not 
requiring documentation and instead, placing a duty on officials to assess an indi-
vidual’s age for detention purposes based on objective criteria and with a presump-
tion in favour of youth. Second, in the context of politically motivated offences, 
there exists some controversy as to whether separation is in the best interests of 
children. 

Palestinian experts and lawyers argue that children charged with security of-
fences should be detained alongside adults accused of similar offences. They assert 
that the traditional concerns about physical and moral threats are inapplicable for 
offences arising from a struggle against occupation.49 They further contend that 
non-separation would permit adults to confer the following benefits on children: 
education50, psychological and material care51, and the facilitation of better rela-
tions between detained children.52 Putting aside the difficulty of distinguishing be-
tween ordinary and political crimes53, the law requires that the issue of separation 
be decided on a case-by-case basis by assessing what is in the best interests of the 
child concerned.54 Part of this assessment should include discussing with the child 
his or her preferences. Informing a child soldier of his or her rights and asking 
whether he or she wishes to be detained with adult comrades respects a child’s 
autonomy and enriches the ‘best interests’ analysis. 

Procedural Safeguards 

International human rights and humanitarian law set out a number of proce-
dural safeguards to protect the rights of the accused in judicial proceedings. Inter-
national human rights law affords additional protection to juvenile offenders in 
light of their vulnerability. Article 40 of the CRC states that every child accused of 
infringing penal law has the right to be treated with dignity, in accordance with 
human rights and fundamental freedoms. The procedure employed for prosecuting 
a child must be flexible and adaptable to a child’s age. For example, the European 
Court of Human Rights held that an 11-year old boy could not be expected to par-
ticipate in an adult courtroom with an intimidating atmosphere and procedures 
only minimally adapted to his age.55 The protections and rights afforded to chil-
dren under Article 40 include the following: no retroactive application of the law, 
                                                        

49
  Philip V e e r m a n /Adir W a l d m a n , When Can Children and Adolescents be Detained Sepa-

rately from Adults?, 4 International Journal of Children’s Rights 147 (1996), at 150.  
50

  Ibid., at 152-3 (Prison is regarded by some children as a university for political activists). 
51

  Ibid., at 153-4. 
52

  Ibid., at 155. 
53

  Ibid., at 150. 
54

  Ibid., at 152 and 159. 
55

  V v. United Kingdom, 16 December 1999, European Court of Human Rights, cited in: supra 
note 13, at 6.3.1. 
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the presumption of innocence, prompt notification of charges, assistance to pre-
pare a defence, to be tried without delay by an impartial body, to have a fair hear-
ing according to law, to remain silent and not testify, to present a case, to cross-
examine witnesses, to appeal the decision, to have an interpreter and to have one’s 
privacy protected. 

At an international war crimes trial, unique issues arise in guaranteeing a trial by 
a competent and impartial authority. Although a judge must be impartial in that he 
or she must not favour one party over the other, a judge who presides over a case 
involving a child soldier must be sufficiently aware of the cultural context in which 
the child was raised. Michael C o r r i e r o  suggests that if it is not possible to select 
a qualified judge from the country in which the alleged atrocities were committed, 
it might be useful for a court to employ the assistance of lay advisors or commu-
nity representatives who can answer a court’s questions about local customs, 
norms and practices as well as provide an unofficial version of the events that tran-
spired during the conflict.56 Indeed, this is the practice in South African courts.57 

Article 7 of the Beijing Rules nearly replicates the procedural safeguards con-
tained in Article 40 of the CRC.58 Article 6 states that discretion should be built 
into all stages of the proceedings so that the “varying special needs of juveniles” 
can be taken into account. Anticipated threats from adults who fear that a child’s 
testimony will expose him or her to prosecution mean that juveniles who partici-
pate in war crimes trials, either as the accused or as witnesses, need protection.59 As 
well, children involved in such proceedings might suffer from post-traumatic stress 
disorder and so it is extremely important that they are not re-traumatized when 
they are interviewed at the investigative phase and questioned in court.60 Articles 
6(3) and 22 emphasize the need for professionalism and training of persons who 
work with children in the criminal justice system. It is essential that when prose-
cuting a child soldier, key positions within the legal system be given to persons 
with expertise in juvenile justice, child rights and child protection.61  

                                                        
56

  Michael A. C o r r i e r o , The Involvement and Protection of Children in Truth and Justice-
Seeking Processes: The Special Court for Sierra Leone, New York Law School Journal of Human 
Rights, Summer 2002, online: Westlaw, at *360. 

57
  Ibid. 

58
  Article 8 deals with the right to privacy and Article 20 deals with the avoidance of unnecessary 

delay. Article 14 states that a competent authority shall try a juvenile offender in a manner that accords 
with the principles of a fair and just trial. Article 14 also states that the proceedings “shall be conducive 
to the best interests of the juvenile” and allow him or her to participate in the trial process. Article 15 
confers a right to legal counsel and the participation of parents or guardians in the proceedings. 

59
  Supra note 16 (C o h n ) at 28. 

60
  Ibid., at 32. 

61
  Ibid., at 28, 31 and 32. 
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The Four Geneva Conventions of 194962 and two additional Protocols of 197763 
can also be used to safeguard the rights of child soldiers in judicial proceedings. If 
the conflict is international in character, humanitarian law envisages judicial pro-
ceedings being commenced by a Detaining Power against a prisoner of war in a 
military court. Chapter three of the Third Geneva Convention Relative to the 
Treatment of Prisoners of War (Third Geneva Convention) enumerates the proce-
dural safeguards and rights of the accused in such trials. These include the principle 
of non-retroactivity64, the right to be promptly informed of the charges65, assis-
tance by a qualified lawyer to prepare a defence66, to be tried without delay by an 
impartial and independent judicial body67, to present a case68, to appeal the deci-
sion69, and to have an interpreter70. Unlike Article 40 of the CRC, none of the pro-
visions mention the right to be presumed innocent, to have a fair hearing according 
to law, the right to remain silent and not testify, the right to cross-examine wit-
nesses, or the right to privacy. The trial is public unless, owing to exceptional State 
security concerns, the hearing is held i n  c a m e r a .71 In spite of these shortcom-
ings, chapter three contains additional procedural safeguards that are not found in 
the CRC. The prisoner of war must be provided with assistance from a qualified 
lawyer, he or she cannot be morally or physically coerced into admitting guilt72, 
documents, including those detailing the charges against the accused must be in a 
language that he or she understands73, and he or she must be informed i m m e d i -
a t e l y  after being sentenced of the right to appeal in a language he or she under-
stands74. The differences between the rights enumerated in the CRC and the Third 
Geneva Convention highlight the importance of invoking both international 
criminal and human rights instruments to safeguard the rights of child soldiers in 
judicial proceedings. 

                                                        
62

  1949 Geneva Convention I for the Amelioration of the Condition of the Wounded and Sick in 
Armed Forces in the Field, R o b e r t s / G u e l f f  (note 7), at 169; 1949 Geneva Convention II for the 
Amelioration of the Condition of Wounded, Sick and Shipwrecked Members of Armed Forces at Sea, 
R o b e r t s / G u e l f f  (note 7), at 193; 1949 Geneva Convention III Relative to the Treatment of Pris-
oners of War, R o b e r t s / G u e l f f  (note 7), at 215; 1949 Geneva Convention IV Relative to the Pro-
tection of Civilians in Time of War, R o b e r t s / G u e l f f  (note 7), at 271. 

63
  Supra note 7. 

64
  Supra note 64 (Geneva Convention III), at Article 99. 

65
  Ibid., at Article 104. 

66
  Ibid., at Article 99 and 105. 

67
  Ibid., at Article 84. 

68
  Ibid., at Article 99 and 105. 

69
  Ibid., at 106. 

70
  Ibid., at Article 105. 

71
  Ibid. 

72
  Ibid., at Article 99. 

73
  Ibid., at Article 105. 

74
  Ibid., at Article 107. 

http://www.zaoerv.de
© 2005, Max-Planck-Institut für ausländisches öffentliches Recht und Völkerrecht

http://www.zaoerv.de


  Trial of the Child Soldier: Protecting the Rights of the Accused 227 

ZaöRV 65 (2005) 

The procedural guarantees in judicial proceedings arising from crimes alleged to 
have occurred as part of a n o n -international armed conflict are stated in Article 
6(2) of the Second Additional Protocol to the Geneva Conventions.75 A child sol-
dier against whom a criminal prosecution is commenced must be informed of the 
charges against him or her without delay, afforded all of the necessary rights dur-
ing trial and means of defence, presumed innocent until proven guilty according to 
law, tried in his or her presence, and not be compelled to testify against him or her-
self or to confess guilt.76 The principle of non-retroactivity also applies in this con-
text.77 

Beyond procedural safeguards, it is essential that child rights lawyers and schol-
ars interrogate the legality of substantive international criminal law against the 
backdrop of child rights. For example, Sarah W e l l s  challenges the conventional 
distinction that is drawn between combatants and non-combatants.78 She argues 
that the illegal recruitment of child soldiers amounts to a crime against humanity in 
some cases and, therefore, it is illogical to treat child soldiers as combatants.79 Pro-
cedural rights are not enough if the substantive law applied to the acts of child sol-
diers is inconsistent with international human rights. To exclusively guard against 
violations of procedural rights would be to adopt an impoverished notion of pro-
tecting the best interests of child soldiers. International human rights law has de-
veloped enormously since the Second World War. This is evidenced by the fact 
that the ICTY80, the International Criminal Tribunal for Rwanda (ICTR)81, the 
ICC82 and the SCSL83 all contain as part of their mandates respect for international 
human rights law. This respect surely extends beyond procedural safeguards to the 
jurisprudential development of substantive international humanitarian law. 
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Culpability 

Perhaps the greatest legal challenge that must be confronted by judges presiding 
over a child soldier’s trial is assessing culpability. First, however, there is the matter 
of determining a child soldier’s fitness and competence to stand trial. Two types of 
inquiries would be appropriate at this stage. First, is the minimum age for holding 
child soldiers criminally responsible reasonable? Article 4 of the Beijing Rules 
states that the minimum age should not be too low and that States should consider 
the emotional, mental and intellectual maturity of children.84 The Committee on 
the Rights of the Child cautions that subjective or imprecise criteria including pu-
berty or the child’s personality should not be used to assess children’s criminal re-
sponsibility.85 If a minimum age is fixed under international law, national courts 
presiding over child soldier trials should respect this standard. Not only is this a 
just practice but it will also reduce fragmentation within international law. 

Upon being satisfied that the minimum age of criminal responsibility is reason-
able, a judge must satisfy him or herself that the indicted child soldier is physically, 
emotionally and mentally fit to stand trial. Three problems may arise at this stage. 
First, a child soldier might be physically unable to spend days seated in a court-
room due to poor health or war injuries. In this case, a court can order that the 
child receive medical care, that the courtroom be equipped with facilities that meet 
the child’s physical needs and that an appropriate trial schedule be set. Second, an 
assessment of emotional fitness might reveal that a child soldier suffers from post-
traumatic stress disorder and, therefore, a trial could re-traumatize him or her. 
Here, he or she can receive therapy and commencement of the trial can be post-
poned. Third, a psychiatric assessment might reveal that a child soldier has an in-
sufficient understanding of right and wrong.  

[J]ustice presupposes that the party to be punished has an undiminished capacity to 
exercise his free will to choose between right and wrong. This, in turn, presupposes that 
the party to be punished has a fair opportunity to learn and be exposed to accepted stan-
dards of behavior and the morality of his culture. … How do you exact conformity with 
a specific moral code of a society, when children may be unaware of its existence [?]…86 
For some, childhood is spent surrounded by conflict resulting in stunted mental, 

physical, emotional, cognitive, social and moral development.87 For this reason, the 
prosecution of child soldiers in a certain context might be altogether inappropriate.  

Culpability is assessed when evidence is submitted to prove the actus reus and 
mens rea of an offence. For serious crimes, society’s condemnation and punish-
ment of the accused is justified in part by establishing that the accused knowingly 
or intentionally committed the prohibited act, that he or she possessed a guilty 
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mind. The accused must have intended both the act and its consequences. Some 
young children have an almost cartoonish understanding of acts and their conse-
quences88, meaning that it may be difficult to prove that a child soldier possessed 
the requisite intent. In particular, the mens rea requirements for genocide and 
crimes against humanity are difficult to prove generally, let alone with respect to 
child soldiers. To prove that a child soldier committed genocide, the prosecution 
must prove beyond a reasonable doubt that he or she possessed the specific “intent 
to destroy [a protected group] in whole or in part”.89 Given the mental immaturity 
of children and the fact that they are generally recruited to advance causes other 
then their own, it will be difficult to prove that the accused genuinely intended to 
destroy an entire segment of a population.90 

For crimes against humanity, there is a general or chapeau mens rea requirement 
as well as a specific mens rea requirement for each of the underlying offences such 
as murder, torture, rape and persecution.91 First, the prosecution must prove be-
yond a reasonable doubt that the child soldier possessed knowledge of an attack on 
a civilian population and his or her role in it.92 Knowledge of participation or 
knowingly taking the risk of participating in the attack will suffice.93 It need not be 
proven that the child soldier knew the specific details of the attack.94 However, 
given the propensity of young males to defer to rather than challenge authority95, a 
child soldier might not realize that a specific segment of a population is being tar-
geted. Even if this were proven, there are additional mens rea requirements for 
each crime against humanity. For example, persecution on political, racial or reli-
gious grounds requires proof of “… the intent to cause, and the resulting infringe-
ment of an individual’s enjoyment of a basic or fundamental right”. 96 A discrimi-
natory intent based on political, racial, or religious grounds must also be proven 
beyond a reasonable doubt.97  

Although it will be difficult to prove the mental elements of these crimes, it is 
not impossible. Indeed, owing to their mental immaturity and fearlessness98, many 
child soldiers are easily seduced by ideologies that use violence to achieve their 
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ends.99 One need only consider Palestinian children who are all too eager to die for 
liberation from Israel.100 This, combined with young children’s underdeveloped 
understanding of death can lead them to commit some of the worst atrocities in an 
armed conflict.101 Although many child soldiers are kidnapped or conscripted102 
and the recruitment of child soldiers is prohibited under international humanitar-
ian law, it will nevertheless be possible in some cases to prove that a child soldier 
committed an international crime with full knowledge of the consequences. If all of 
the elements of the offence are proven, it is necessary to consider how to raise a de-
fence so that criminal responsibility can be negated. 

Defences 

Raising a defence for a child soldier who has committed an international crime is 
an ideal way to help judges, victims and society appreciate the circumstances that 
lead a child to deviate so drastically from accepted social norms. If States insist on 
the prosecution of child soldiers, there is a lot of work to be done by child rights 
advocates to ensure that sufficient scope exists in the jurisprudence on defences to 
take into account the unique circumstances that lead to children’s participation in 
armed conflict. It is extremely important that the physical and mental immaturity 
of children is not just considered as a mitigating factor at the sentencing phase. If 
child rights advocates resign themselves to this position, then child soldiers will be 
found guilty of acts that in fact they were forced to commit. The better legal ap-
proach is to use the vulnerability of children to raise a defence that could result in a 
verdict of not guilty. Arguing a defence serves an educative function for the society 
into which the child must reintegrate him or herself103 and if successful, would 
avert the lifetime stigma that attaches to persons found guilty of war crimes. The 
defences of superior orders, diminished capacity, and duress need to be analyzed to 
assess how they can be used to capture aspects of a child soldier’s personality and 
life circumstances. 

The defence of superior orders was categorically rejected at the Nuremberg tri-
als following the Second World War.104 It is also rejected in the statutes of the 
ICTY, ICTR, and SCSL.105 Nevertheless, the defence has reappeared, with qualifi-
cations, in the ICC Statute. Article 33 provides: 
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1. The fact that a crime within the jurisdiction of the Court has been committed by a 
person pursuant to an order of the Government or of a superior, whether military or ci-
vilian, shall not relieve that person of criminal responsibility unless: 

a) The person was under a legal obligation to obey orders of the Government or the 
superior in question; 

b) The person did not know that the order was unlawful; and 
c) The order was not manifestly unlawful. 
2. For the purposes of this article, orders to commit genocide or crimes against hu-

manity are manifestly unlawful.106 
Even if the argument could be made, therefore, that Article 33 accurately reflects 

the availability of the superior orders defence at customary law, the first prong of 
the test at first blush presents a problem. Where child soldiers are illegally re-
cruited, it will be difficult if not impossible to prove that they were under a l e g a l  
obligation to obey orders of the superior in question. However, the precise cir-
cumstances that give rise to this problem, namely, the fact that child soldiers are 
often illegally recruited, justifies relaxing the first prong of the test. It would be ab-
surd and unjust to bar a child soldier from availing him or herself of the defence of 
superior orders solely because the first prong of the test is not met by reason of il-
legal recruitment.  

Further, if the presumption that genocide and crimes against humanity are mani-
festly unlawful acts is applied to child soldiers, the availability of the defence is 
limited to war crimes. Under the ‘manifestly unlawful’ prong of the test, it could 
be argued that, in some circumstances, child soldiers may not be able to differenti-
ate between legal and illegal acts. Further, in cultures where obedience is deeply 
entrenched, child soldiers feel compelled to obey orders by commanders to com-
mit crimes.107 In Rwanda, for example, conformity and obedience to authority are 
important social norms and have been throughout the country’s history.108 

Article 31(1)(b) of the ICC Statute states that if the following condition exists at 
the time a person committed a war crime, crime against humanity or genocide, 
criminal responsibility is excluded: 

The person is in a state of intoxication that destroys that person’s capacity to appreci-
ate the unlawfulness or nature of his or her conduct, or capacity to control his or her 
conduct to conform to the requirements of law, unless the person has become voluntar-
ily intoxicated under such circumstances that the person knew, or disregarded the risk, 
that, as a result of the intoxication, he or she was likely to engage in conduct constituting 
a crime within the jurisdiction of the Court.109  
It is critical that, in cases where child soldiers are forced to take drugs, the de-

fence of diminished capacity is fully exploited. Some military commanders drug 
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child soldiers or force them to take drugs so that they will be “braver” and easier 
to control.110 One child soldier interviewed by Amnesty International stated: 

When I go to battlefields, I smoke enough. That’s why I become unafraid of every-
thing … When you refuse to take drugs, it’s called technical sabotage and you are 
killed.111 
The difficulty with successfully using the defence of diminished capacity in 

some cases is that if a child “voluntarily” takes drugs to muster the courage to exe-
cute orders, then he or she is still legally responsible for the consequences of his or 
her acts. Again, the diminished capacity defence should account for the fact that a 
child should never have found him or herself in the midst of a conflict in the first 
place. If a court applies a strict definition of the defence, counsel for a child soldier 
should try to introduce intoxication or diminished capacity as a mitigating factor at 
the sentencing phase.  

Several reports confirm that child soldiers are often abducted and forced to be-
come combatants.112 Many are later forced to perpetrate atrocities against strangers 
and even loved ones.113 Article 31(1)(d) of the ICC Statute defines the defence of 
duress as follows: 

The conduct which is alleged to constitute a crime within the jurisdiction of the Court 
has been caused by duress resulting from a threat of imminent death or of continuing or 
imminent serious bodily harm against that person or another person, and the person acts 
necessarily and reasonably to avoid this threat, provided that the person does not intend 
to cause a greater harm than the one sought to be avoided. Such a threat may either be:  

(i) Made by other persons; or  
(ii) Constituted by other circumstances beyond that person’s control. 

Thus, the essential elements to the defence of duress are an imminent threat of 
serious harm to life or limb, a proportionate response to the threat, and proof that 
the person presenting the defence of duress did not voluntarily bring about the cir-
cumstances that gave rise to the coercive act. Though the Appeals Chamber of the 
ICTY and ICTR considered and ultimately rejected the availability of the defence 
of duress in the case of The Prosecutor v. Drazen Erdemovic114, the inclusion of 
this defence in the ICC Statute appears to have overturned that decision.115 The 
availability of this defence for child soldiers is also consistent with the international 
legal prohibition of their recruitment. The recruitment of child soldiers under the 
age of 15 for either an international or internal conflict is a war crime in itself.116 In 
a strong dissenting judgement in the Erdemovic case, Judge Antonio C a s s e s e  
held that the defence of duress is part of customary international law, though he 
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admitted that it must be applied strictly when innocent civilians are killed, as the 
right to life is a fundamental human right.117 

Even if duress is available as a complete defence for war crimes, crimes against 
humanity and genocide, several cautionary remarks are necessary. First, it will be 
extremely difficult for courts to decide whether to accept the defence because the 
exercise of weighing the value of one person’s life against another’s is fundamen-
tally contrary to the universality of human rights. Judge C a s s e s e  admits that the 
weighing of human life is an impossible task.118 In the case of murder or genocide 
that a threatened child soldier is told will occur irrespective of his or her compli-
ance with an order to shoot, it might be easier for a court to engage in a propor-
tionality analysis. Here, the order is to kill x civilians and if the accused does not 
comply with the order, x civilians will be killed anyways as well as the accused. 
This was the scenario that existed in the case of Erdemovic.119 

Other than the difficulty of balancing the worth of individual lives, the require-
ments of proportionality, involuntariness and imminence might be difficult to sat-
isfy for child soldiers. The response of a child soldier to a threat issued by a com-
mander might not be proportionate because the child has a distorted perception of 
the commander’s power and/or does not appreciate how to minimize the pain suf-
fered by the victim. Rather than shoot an individual once strategically for example, 
an inexperienced child soldier might fire several times ineffectually, thereby caus-
ing greater suffering than was necessary. In contemplating the availability of this 
defence, therefore, a court should consider a child’s mental immaturity, age and 
evolving capacities in accordance with the CRC.  

In Erdemovic, Judge C a s s e s e  asserted that if a person joins a military group 
voluntarily and has or ought to have knowledge of its illegal acts, or remains a 
member of the group after learning about its criminal practices, he or she does not 
meet the duress defence requirements.120 Children may join a military unit with 
knowledge of its illegal conduct. In many cases, however, they are forcibly re-
cruited to join such a unit.121 The defence of duress, however, requires the threat to 
be imminent. Thus, the circumstances that lead a child to become a combatant 
might not be legally relevant. Child rights advocates should argue that a child’s de-
cision to become a combatant must be a true expression of free will if it may de-
prive him or her of the chance to raise the defence of duress. Evidence of an unsuc-
cessful attempt at desertion might help to advance this argument. Further, the Op-
tional Protocol to the CRC states criterion that can be used to assess voluntariness, 
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including the consent of a parent or guardian, informing the child of his or her du-
ties in military service and proof of age.122  

A child’s decision to become a soldier is almost never voluntary.123 Those who 
are not abducted or conscripted are forced to fight due to poverty.124 It seems 
unlikely that poverty will be accepted as a legal justification for joining a military 
unit that commits crimes. Even if it were, it would have to be proven that when the 
child soldier committed the alleged offence, an imminent threat of serious harm ex-
isted. Nevertheless, duress is perhaps the best defence to use for child soldiers who 
are threatened or beaten into submission. It is also useful because Judge C a s s e s e  
contends that military rank should be taken into account when considering the de-
fence of duress.125 He rightly reasons that the lower the rank of the accused, the 
greater will be his or her tendency to surrender to compulsion.126 This assumption 
works in favour of child soldiers. 

Sentencing and Reintegration into Society 

Article 39 of the CRC states: 
State Parties shall take all appropriate measures to promote physical and psychological 

recovery and social reintegration of a child victim of … armed conflicts. Such recovery 
and reintegration shall take place in an environment which fosters the health, self-respect 
and dignity of the child. 
Article 40(1) reinforces this message by stating that every child who has com-

mitted a crime must be treated with dignity and in a manner that takes into account 
the child “… assuming a constructive role in society”. It is at the sentencing phase 
that these goals can be promoted or undermined. Under international law, no per-
son under the age of 18 can be sentenced to death.127 The ICTY128, ICTR129, ICC130 
and SCSL131 statutes comply with this prohibition. The SCSL Statute states that its 
work may not interfere with a child’s rehabilitation and if a child soldier is prose-
cuted, he or she cannot be sentenced to imprisonment.132 Article 7 of the SCSL 
Statute virtually replicates the language contained in Articles 39 and 40(1) of the 
CRC. Moreover, in accordance with Article 40(4) of the CRC, which states that 

                                                        
122

  Supra note 7, at Article 3. 
123

  Supra note 1, at paras. 38-39. 
124

  Ibid. 
125

  Supra note 117, at para. 51. 
126

  Ibid. 
127

  Supra note 6, at Article 37(a); supra note 12, at Article 6(5). 
128

  Supra note 80 (ICTY Statute), at Article 24(1). 
129

  Supra note 81, at Article 23(1). 
130

  Supra note 15, at Article 77. 
131

  Supra note 19, at Article 19. 
132

  Ibid., at Article 7 and Article 19. 

http://www.zaoerv.de
© 2005, Max-Planck-Institut für ausländisches öffentliches Recht und Völkerrecht

http://www.zaoerv.de


  Trial of the Child Soldier: Protecting the Rights of the Accused 235 

ZaöRV 65 (2005) 

numerous dispositions shall be available in a juvenile justice system, the SCSL 
Statute lists a variety of dispositions for convicted child soldiers including: “… care 
guidance and supervision orders, community service orders, counselling, foster 
care, correctional, educational and vocational training programmes, approved 
schools and, as appropriate, any programmes of disarmament, demobilization and 
reintegration or programmes of child protection agencies.”133 

If a State or international body prosecutes a child soldier and imprisonment is an 
option available to the sentencing judge, the length of imprisonment shall be com-
mensurate with the circumstances and offence.134 Individual circumstances that 
have traditionally been considered at war crimes trials are age, infirmity, and even 
cooperation with the prosecutor.135 Article 15 of the Beijing Rules states that courts 
should complete a social inquiry report before sentencing, which describes a 
child’s background and living circumstances.136 This type of report can help a court 
understand how a child’s maturity and life circumstances influenced his or her 
conduct. Obedience to orders may mitigate punishment.137 At the sentencing stage, 
a court should consider defences that were either inadmissible as defences or else 
unsuccessful.138 Whatever the sentence, it cannot be cruel, inhuman or degrading to 
a child.139 

With respect to children who have infringed penal law, Article 40(3)(b) of the 
CRC obliges states to promote “[w]henever a p p r o p r i a t e  a n d  d e s i r a b l e , 
measures for dealing with such children without resorting to judicial proceedings, 
providing that human rights and legal safeguards are fully respected” [emphasis 
added].140 The Second Additional Protocol to the Geneva Conventions, which ap-
plies to non-international conflict, states that i f  p o s s i b l e , participants in armed 
conflict should not be prosecuted.141 The drafters of this article presumably wanted 
to promote reconciliation. The goals of the ICTY and the ICTR are deterrence, 
retribution, truth and collective healing.142 Given the emphasis in both interna-
tional human rights and criminal law on diversion, the question arises, when is it 
appropriate, desirable and possible to not prosecute child soldiers? If it is in a 
child’s best interests to recover and be reintegrated into society143, then prosecution 
is appropriate, desirable and possible if it facilitates these goals. This means that 
one needs to consider the physical and psychological needs of a child soldier as 
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well as the needs of the community into which he or she must be reintegrated. The 
appropriateness of prosecuting a child soldier will undoubtedly be difficult to as-
sess, as the needs of the child and the demands of the community to which he or 
she must return might conflict. 

In some cases, the society that a child soldier is returning to will be a violent and 
broken one. There will be some societies that will celebrate the child’s violent acts 
and will, therefore, not demand that the child be prosecuted. Whereas a Palestinian 
child soldier might be celebrated as a martyr in his or her community, Rwandans 
argue that children who committed genocide deserve a punishment worse than 
death.144 In a society where prosecution is demanded and not forthcoming, vigi-
lante justice might result with the gravest of consequences for child soldiers. The 
CRC promotes reintegrating children into society but perhaps this presupposes 
that society is a positive environment for the child and not in need of reform itself. 
The real challenge in many post-conflict societies will not just be to return a child 
soldier to society, but also to heal the society itself by shifting citizens’ focus from 
violence and vengeance to peace and forgiveness. 

This shift can be facilitated in part by prosecuting a child soldier in a public 
rather than private forum. If a child soldier’s trial is public, it can serve as a heuris-
tic device to educate the citizenry about the physical and mental abuse that many 
child soldiers endure.145 In turn, this could facilitate national reconciliation and, 
therefore, child soldiers’ social reintegration. According to Article 40(b)(vii) of the 
CRC, however, a child must “… have his or her privacy fully respected at all stages 
of the proceedings”. If child soldiers are to be prosecuted and the trial is open to 
the public, creative means will have to be used to protect the identity of the ac-
cused in court and in the media. If the trial is private, then the goals of education 
and national reconciliation are far more difficult to achieve. The purpose of a pri-
vate proceeding might be deterrence, retribution and the child’s rehabilitation. De-
terrence, however, is best achieved by prosecuting the adults who recruit child sol-
diers.146 Retribution might be unnecessary as child soldiers are often forced to 
fight147 and, therefore, do not possess the requisite culpability for a conviction. As 
for rehabilitation, there are numerous ways to facilitate a child’s recovery and so-
cial reintegration without resorting to judicial proceedings.  

Demobilization programmes place emphasis on disarming child soldiers, send-
ing them to school, tracing their families and providing them with counselling. 
Demobilization programmes in El Salvador offered ex-combatants, including chil-
dren, a choice between scholarships for university, technical training, small busi-
ness loans, or agricultural training and a parcel of land on credit.148 Although un-

                                                        
144

  Supra note 100; supra note 8, at *655 (see footnote 133). 
145

  Supra note 3, at *184. 
146

  Supra note 8, at *654. 
147

  Supra note 1, at para. 36. 
148

  Ilene C o h n , The Protection of Children in Peacemaking and Peacekeeping Processes, Harvard 
Human Rights Journal, Spring 1999, online: Westlaw, at *166-167. 
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successful, efforts to demobilize ex-combatants in Liberia also focussed on educa-
tion, training, rehabilitation and reintegration.149 United Nations education vouch-
ers were ineffective, family tracing was only provided to persons under the age of 
eighteen at the time of demobilization, and only a few children received care in 
transit homes.150 Others received basic staples and were left to their own devices.151 
Many children who did demobilize in Liberia are still under the de facto control of 
their military commanders and living on the street.152 One reason to prosecute 
child soldiers is to increase their chances of participating in formal demobilization 
and rehabilitation programmes so that their fate might be different from that of Li-
berian child soldiers.  

Some child soldiers return to communities where church leaders invite them to 
participate in rituals designed to absolve them of guilt and welcome them back to 
the community. For example, in many African societies, traditional healers cleanse 
former child soldiers who are haunted by the spirits of their victims.153 Part of fa-
cilitating a former child soldier’s reintegration means preparing families and com-
munities to receive them.154 Counselling is needed to help families cope with ex-
combatants’ attitudes and their lack of discipline.155 Children returning to commu-
nities after taking part in hostilities may feel frustrated by their lack of useful skills 
and subsequent inability to contribute to society.156 

The establishment of truth commissions is another way of facilitating individual 
and community healing.157 Truth commissions in Argentina and South Africa in-
volved the participation of youth.158 However, individuals working with children 
need to be properly trained so that testifying before a commission does not spur 
the onset of a new trauma. Ultimately, how best to reintegrate a former child sol-
dier into society is context specific. In Mozambique, citizens wanted to focus on 
demobilization and were not interested at all in the creation of a truth commis-
sion.159 Most Rwandans believe that children should be punished like adults and 
sentenced to the death penalty.160 They also believe that harsh penalties are neces-
sary to deter children from re-offending, to break the historical cycle of impunity, 
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  Ibid., at *170-1. 
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  Ibid. 
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  Supra note 1, at paras. 55-56. 
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  Supra note 148, at *172. 
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to express empathy for the victims and to spare children from the vengeance that 
their victims seek to exact.161 

Conclusion 

As evidenced by the difficulty in assessing a child soldier’s culpability and the 
defences available to him or her, it will and should be difficult to successfully 
prosecute child soldiers for war crimes, crimes against humanity and genocide. 
This paper has attempted to demonstrate how international human rights and hu-
manitarian law can be used to protect the rights and best interests of child soldiers 
in judicial proceedings. A post-conflict society will have numerous objectives in 
the wake of hostilities. Not all of them will promote the welfare of child soldiers. 
In balancing the goals of national reconciliation, justice and child soldiers’ rehabili-
tation and reintegration into society, child rights advocates and communities 
should consider creative alternatives to judicial proceedings. Ultimately, child sol-
diers are victims more than they are perpetrators. 

                                                        
161

  Supra note 148, at *187. 
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