Die giitliche Einigung nach Art.28b) EMRK
vom 7, Dezember 1985 im Fall
der Staatenbeschwerden Frankreichs,
Norwegens, Danemarks, Schwedens und der
Niederlande gegen die Tiirkei

Fast auf den Tag genau zwei Jahre nach der Zulissigkeitsentscheidung
der Europiischen Menschenrechtskommission! konnte der Fall der am
1.Juli 1982 erhobenen Staatenbeschwerden Frankreichs, der Niederlande
und der drei skandinavischen Mitgliedstaaten der Europaischen Menschen-
rechtskonvention (EMRK) gegen die Tiirkei mit einer giitlichen Einigung
gemifl Art.28b) EMRK abgeschlossen werden, welche in der Presse zum
Teil als Erfolg fiir die tiirkische Regierung bewertet worden ist2. Der im
Anhang in seinem vollen Wortlaut wiedergegebene Bericht der Kommis-
sion beschrinkt sich im Einklang mit Art.30 der Konvention auf eine kurze
Angabe des Sachverhalts und der erzielten Losung.

Letzterer gingen umfangreiche Verhandlungen und Beratungen zwi-
schen den beteiligten Regierungsvertretern und der Kommission voraus3,
in deren Verlauf eine Delegation der Kommission auf Einladung der tiirki-
schen Regierung auch die Tiirkei besuchte?. Die erzielte Einigung ist unter
verschiedenen Gesichtspunkten von besonderem Interesse. Mit ihr gelang
es erstmals, ein Staatenbeschwerdeverfahren mit einer giitlichen Einigung
gemifl Art.28b) EMRK abzuschlieen. Der Kommissionsbericht lifit er-

' Vgl. H. Lindemann, Die Zulissigkeitsentscheidung der Europiischen Menschen-
rechtskommission im Fall der Staatenbeschwerden Frankreichs, Norwegens, Dinemarks,
Schwedens und der Niederlande gegen die Tiirkei vom 6. Dezember 1983, ZaSRV 44 (1984),
S.346ff.

2 Vgl. International Herald Tribune No.50/85, S.2.

3 Vgl. Ziff.20-35 des Kommissionsberichts.

4 Vgl. Ziff.28 des Kommissionsberichts und EuGRZ 12 (1985), S.164.
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kennen, dafl es nicht einfach war, »eine giitliche Regelung der Angelegen-
heit auf der Grundlage der Achtung der Menschenrechte, wie sie in [der]
Konvention niedergelegt sind«, zu erreichen. Eine giitliche Einigung nach
Art.28b) EMRK kann nur mit Zustimmung der beteiligten Streitparteien
und der Kommission zustandekommen, welche dariiber zu wachen hat,
daf die Einigung auf der Grundlage der Achtung der Menschenrechte, wie
sie in der Konvention niedergelegt sind, erfolgt. Fir das Individualbe-
schwerdeverfahren ist anerkannt, daff die Kommission einer giitlichen
Einigung nur zustimmen darf, wenn sie die Einhaltung der Konventions-
garantien in Zukunft fiir gewihrleistet hilt5. Offen ist, ob dieser strenge
Mafistab auch im Staatenbeschwerdeverfahren anzuwenden ist. Man wird
der Kommission insoweit einen an Ziel und Zweck der Konvention und
des Staatenbeschwerdeverfahrens orientierten Ermessensspielraum einrdu-
men miissen, dessen Grenze durch die »Grundlage der Achtung der Men-

schenrechte« bestimmt wird, um ihr eine gewisse Flexibilitit im Hinblick

auf den Inhalt der giitlichen Einigung und die Vergleichsverhandlungen zu

ermdglichen. Letzteres erscheint in Anbetracht der besonderen politischen

Implikationen von Staatenbeschwerdeverfahren unverzichtbar. In Anbe-

tracht der schwierigen innenpolitischen Verhiltnisse in der Tiirkei war es

gewi} nicht einfach, zwischen den Streitparteien und der Kommission auf

dem Verhandlungswege einen Konsens iiber den Inhalt der giitlichen Eini-

gung zu bilden. Dem in Ziff:39 des Berichts in Anfiihrungszeichen in~
seinen wesentlichen Teilen wiedergegebenen einvernehmlichen Losungs-

vorschlag der Streitparteien geht die Feststellung voraus, es handle sich um

die »endgiiltige Fassung«. Hieraus wird deutlich, daff der urspriingliche

Losungsvorschlag im Laufe der Verhandlungen gewisse Modifikationen

erfahren hat. ‘

In Bezug auf die von den beschwerdefiihrenden Staaten geltend ge-
machte Verletzung des Art.3 EMRK einigte man sich inhaltlich wie folgt:
Der tiirkische Staatskontrollrat soll auf die strikte Einhaltung der fiir die
Tiirkei aus Art.3 EMRK resultierenden Verpflichtungen durch alle staatli-
chen Behorden achten. Die tiirkische Regierung verpflichtet sich, zum
1.Februar, zum 1.Juli und zum 1.Oktober 1986 der Kommission iiber
juristische und praktische Mafinahmen Bericht zu erstatten, die getroffen -
worden sind, um den Gewihrleistungen des Art.3 EMRK innerstaatlich
ausreichend Geltung zu verschaffen. Jeweils innerhalb von drei Monaten -
nach Erstattung dieser Berichte findet auf der Grundlage der in ihnen
enthaltenen Informationen ein Dialog zwischen Delegierten der Kommis-

5 Frowein/Peukert, EMRK-Kommentar (Kehl 1985), Art.28, Rdnr.5.
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~sion und Reprisentanten der tiirkischen Regierung statt, in dessen Verlauf
die Delegierten der Kommission gegeniiber der tiirkischen Seite zu den -
ihnen iibermittelten Informationen vertraulich Stellung beziehen kénnen.
Uber die Durchfithrung der giitlichen Einigung soll bis zum 1.Februar
1987 von den an dem Dialog Beteiligten gemeinsam ein kurzer Schluflbe-
richt erstellt werden, der den Vertragsstaaten zuginglich gemacht werden
soll. Zu diesem Teil der Ubereinkunft hielt die Kommission in Ziff.40 ihres
Berichts vier Klarstellungen fiir notwendig: Sie stellt einmal fest, dafl das
vereinbarte Berichtsverfahren sich zwar an das in Art.57 der Konvention
vorgesehene Verfahren anlehnt, aber nicht mit diesem identisch ist. Diese
Klarstellung erschien der Kommission wohl deshalb notwendig, weil
Art.57 nur dem Generalsekretir des Europarats, nicht aber der Kommis-
sion die Kompetenz einrdumt, Erklirungen der Vertragsparteien dariiber
anzufordern, in welcher Weise ihr internes Recht die wirksame Anwen-
dung aller Bestimmungen der Konvention gewihrleistet. Weiter stellt die
Kommission klar, dafl auch andere als die in den periodischen Berichten
der tiirkischen Regierung enthaltenen Informationen Gegenstand des Dia-
logs sein kénnen und dafl die Stellungnahmen der Delegierten der Kom-
mission vor das Plenum der Kommission gebracht werden. Schliefilich
wird klargestellt, dafl der gemeinsam zu erstellende Schlufibericht sowohl
gemeinsame als auch separate Beurteilungen der an dem Dialog Beteiligten
enthalten kann. Diese beziiglich der behaupteten Verletzungen des Art.3
EMRK erreichte Losung erscheint durchaus respektabel, beriicksichtigt
man, dafl durch das vorgesehene Verfahren auch die derzeitige Entwick-
lung einbezogen wird, ein Umstand dem um so gréflere Bedeutung beige-
messen werden mufl, als die Staatenbeschwerden sich an sich nur auf den
Zeitraum vom 12.September 1980 bis zum 1.Juli 1982 bezogen. Wire
keine giitliche Einigung erreicht worden, hitte sich der dann von der Kom-
mission zu erstellende Bericht gemaff Art.31 EMRK auf diesen verhiltnis-
mifig kurzen Zeitraum in der Vergangenheit beschrinken miissen. Es darf
vermutet werden, daf} dieser Faktor bei den Kommissionsberatungen iiber
die Annahme des von den Streitparteien erarbeiteten Losungsvorschlags
eine gewisse Rolle gespielt hat. ,

Hinsichtlich der Auflerkraftsetzung von Konventionsgarantien im Falle
des Notstands (Art.15 EMRK) konnten dagegen offensichtlich keine weit-
reichenden Zugestindnisse der Tiirkei erreicht werden. Der Bericht be-
schrinkt sich insoweit auf die Feststellung, daf8 die riumliche Geltung des
Kriegsrechts zunehmend eingeschrinkt worden sei und von den kriegs-
rechtlichen Befugnissen zuriickhaltend Gebrauch gemacht werde. Wort-
lich zitiert wird auflerdem eine Erklirung des tiirkischen Premierministers
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vom 4. April 1985, in der dieser die Hoffnung zum Ausdruck bringt, daf}
das Kriegsrecht auch in den iibrigen Gebieten in den nichsten 18- Monaten
aufgehoben werden wird. Es wird ferner darauf verwiesen, dafl zahlreiche
Beschrinkungen von Grundrechten und Grundfreiheiten bereits durch
rechtliche Neuregelungen aufgehoben worden seien, die im einzelnen in
einem Annex aufgefithrt werden. Die tiirkische Regierung verpflichtet
sich, die Kommission iiber die weiteren Verbesserungen in diesem Berelch
zu informieren.

Hinsichtlich des von den beschwerdefuhrenden Staaten_ angestrebten
Ziels, eine Amnestie fiir politische Straftiter zu erreichen, konnte nur eine
vage Zusage erreicht werden. Der Bericht stellt fest, dafl die iirkische
Reglerung entsprechende Vorarbeiten im Hinblick auf die-Gewihrung
einer Amnestie und beziiglich Erleichterungen, Gnadenerlassen und hn-
lichen Milderungsmafinahmen in Angriff genommen habe. Der ausdriick-
liche Hinweis auf den von der tiirkischen Verfassung hierfiir ;gesetzten
Rahmen muf} im Zusammenhang mit den besonderen verfassungsrechtli-
chen Schwierigkeiten gesehen werden, die sich aus Art.87 der tiirkischen
Verfassung hinsichtlich einer Amnestie fiir politische Straftiter ergeben.

In Ziff.41 ihres Berichts hebt die Kommission die geiuferte Bereitschaft
der tiirkischen Regierung hervor, die Einhaltung der von der Konverition
garantierten Rechte und Freiheiten zu sichern. Weiter betont sie die Bereit- .
schaft der fiinf beschwerdefiihrenden Regierungen, in. Anbetracht der jin-
geren Entwicklungen in der Tiirkei auf die Fortsetzung des Streitverfah-
rens zu verzichten, wobei auffillt, dafl dieser Passus offenliflt, ob die
Kommission die Einschitzung der Beschwerdefiihrer beziiglich der Rede-
mokratisierungsbemiihungen und der getroffenen Mafinahmen zur Beach-
tung der Konventionsrechte und Freiheiten teilt. Von Bedeutung war fiir
die Kommission sicherlich auch der ausdriicklich erwihnte Umstand, daf§
die tiirkische Regierung im Laufe des Verfahrens glaubhaft machen
konnte, daf} in Fillen behaupteter Folterungen Anklagen erhoben wurden
und Verurteilungen erfolgten. Die Kommission legt ferner Wert -auf die
Feststellung, dafy die erreichte giitliche Einigung weitere Fortschritte vor-
sieht und die Unterrichtung der Kommission iiber die kiinftige Entwick-
lung der den Beschweérden zugrundeliegenden Verhiltnisse gewahrleistet.
Sie erklart sich bereit, auf dieser Grundlage die ihr in der giitlichen Eini-
gung iibertragenen Funktionen wahrzunehmen. Die Feststellung, da nach
Ansicht der Kommission die erzielte Einigung auf der Grundlage der Ach- -
tung der Menschenrechte, wie sie in der Konvention gewihrleistet sind;
erfolgt ist, schlieflt sich an.

Bemerkenswert erscheint, daf} die Kommission im vorhegenden Fall an
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der Durchfiihrung der erreichten giitlichen' Einigung wesentlich beteiligt
ist. Sie, und nicht die beschwerdefiihrenden Staaten, ist zunichst Adressat
der vorgesehenen Berichte, und ihre Delegierten fithren den vorgesehenen
Dialog mit der tiirkischen Regierung. Zweifel an einer -entsprechenden
Kompetenz der Kommission diirften allerdings unbegriindet sein. Der
Wortlaut des Art.28b) EMRK Lifit zwar offen, welche Kompetenzen der
Kommission bei der Uberwachung der Durchfithrung eines freundschaftli-
chen Ausgleichs zukommen, doch erscheint es angemessen und folgerich-
tig, insoweit von einer Annexkompetenz zur Uberwachung der Durchfith-
rung der giitlichen Einigung auszugehen®. Lehnte man eine solche ab, liele
sich auch argumentieren, daff die Kommission hier zwar eine Kompetenz
wahrnimmt, die in der Konvention nicht ausdriicklich vorgesehen ist, wel-
che aber durch eine in Art.28b) ausdriicklich vorgesehene volkerrechtliche
Vereinbarung zwischen den Parteien des Verfahrens und der Kommission
begriindet worden ist. Rolf Kithner

COUNCIL OF EUROPE
EUROPEAN COMMISSION OF HUMAN RIGHTS

Application N0.9940/82 Application No.9941/82
France v. Turkey Norway v. Turkey
Application No.9942/82 Application No.9943/82
Denmark v. Turkey Sweden v. Turkey
Application No.9944/82

Netherlands v. Turkey

Report of the Commission
(Adopted on 7 December 1985)

Introduction

1. This Report relates to five applications which were lodged against Turkey by
France (No0.9940/82), Norway (N0.9941/82), Denmark (N0.9942/82), Sweden

6 Hierfiir auch J. A. Frowein, Der freundschaftliche Ausgleich im Individualbe-
schwerdeverfahren nach der Menschenrechtskonvention und das deutsche Recht, Juristen-
Zeitung 1969, S.213ff. (215).
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(N0.9943/82), and the Netherlands-(N0.9944/82)-0on 1 July 1982 under Art.24 of
the Convention for the Protection of Human Rights and Fundamental Freedoms
The applications were registered.on the same day. .

2. In the proceedings before the Commission the Parties were represented by
their Agents .. : :

3.0n6 December 1983 the Comm1ss1on, followmg written and oral proceed-
ings, declared the applications admissible. It then proceeded to carry out its tasks
under Art.28 of the Convention which provides as follows: ‘

“In the event of the Commission accepting a petition referred to it:

a. it shall, with a view to ascertaining the facts, undertake together with the
representatives of the parties an examination of the petition and, if need be, an’
investigation, for the effective conduct of which the States concerned shall furnish
all necessary facilities, after an exchange of views with the Commission;

b. it shall place itself at the disposal of the parties concerned with a view to
securing a friendly settlement of the matter on the basis of respect for Human
Rights as defined in this Convention”.

4. The Commission found that the Parties had reached a fnendly settlement of
the case and on 7 December 1985 it adopted this Report which, in accordance with
Art.30 of the Convention, is confined to a brief statement of the facts and of the
solution reached.

PART I

Statement of the Facts

5. The applications related to the situation in Turkey between-12 September
1980 and 1 July 1982. They recalled that, in September 1980, the Turkish Parlia-
ment was dissolved, that its powers were transferred to the National Security
Council and that full executive power was transferred to the Chairman of the
Council.

6. The applicant Governments submitted that thé Law on the Constltunonal
Order of 27 October 1980 and a number of laws and decrees made under it
abrogated the constitutional protection of fundamental rights.

7. The applicant Governments alleged violations of:

— Art.3 of the Convention, in that detainees were tortured or subjected to inhu-
man or degrading treatment, and that such cases constituted a w1despread and,
systematic practice; : :

~ Arts.5 and 6 to the Convention with regard to detention and criminal proceed-
ings under martial law; and »

— Arts.9, 10 and 11 of the Convention, with regard to restrictions on political
parties, trade unions and the press.
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8. The applications also refetred to the notice of derogation given by the Turkish
Government under Art.15 of the Convention and submitted that, whatever situa- p
tion existed in Turkey prior to 12 September 1980, a public emergency threatening
the life of the nation did not obtain there on 1 July 1982. Further, the legislation,
administrative measures and practices complained of went beyond what was
strictly - required by the exigencies of the situation. Moreover, under ‘Art.15,
para.2, a right of derogation could not be invoked as a justification for violations of
Art.3. The applicant Governments also submitted that Turkey did not comply
with her obligation under Art.15, para.3, to keep the Secretary General of the
Council of Europe fully informed of the measures taken and the reasons therefor.

9. The respondent Government contested the above allegations. They submitted
that Turkey validly exercised her right of derogation in accordance with Art.15 of
the Convention. A state of veiled war or public emergency threatening the life of
the nation existed at the time of the military intervention and continued to exist
during the above period. Against a background of steadily increasing terror,
brought about by conflict between the extreme right and the extreme left, Parlia-
ment was paralysed and no longer in a position to exercise its responsibilities.

- 10. The respondent Government further submitted that the measures taken
were not beyond the exigencies of the situation. A programme, whose aim was the
establishment in Turkey of a true democracy and the re-establishment of human
rights, was carried out, in accordance with the time-table announced by the Head
of State, by the Government which took power on 12 September 1980.

11. The respondent Government denied that an administrative practice of tor-
ture or ill-treatment of prisoners existed. The martial law authorities had given"
numerous written directives to prevent maltreatment. In a number of cases persons
responsible for such treatment had been punished.

Proceedings before the Commission

12. On 1 July 1982 the Acting President of the Commission, proceeding under
Rule 39 of the Commission’s Rules of Procedure, brought the applications to the
notice of the Government of Turkey and invited them to submit written observa-
tions on the admissibility of the applications before 5 October 1982. The respon-
dent Government’s request for an extension of this time-limit until 31 January
1983 was granted by the Commission on 4 October 1982.

13. The respondent Government’s observations arrived on 31 January 1983, the
applicant Governments’ observations in reply on 15 April 1983.

14. A request by the respondent Government for leave to reply in writing to the
applicant Governments’ submissions was granted by the Commission on 3 May
1983. The respondent Government’s memorial arrived on 5 August 1983.

15. On 3 May 1983 the Commission also decided to hold a hearing on the

6 ZaGRV 46/1
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adm1351b111ty of the applications in October 1983. The respondent Government’s
request for a postponement of the hearing until December 1983, on the ground
that elections would be held in Turkey on 6 November 1983, was refused by the
Commission on 5 July 1983. :

16. On 11 July 1983 the Commission ordered the joinder of the applications
under Rule 29 of its Rules of Procedure. -

17. A further request by the respondent Government for an adjournment of the
hearing, on the ground that an indispensable adviser of the Government had fallen
seriously ill, was granted by the Acting President on 12 September 1983. The
Commission decided on 6 October 1983 to hold the hearing on 2; 3 and 5. De-
cember 1983.

18. On 6 October 1983 the Commxsswn accepted from the respondent Govern—
ment a “Memorandum of Law” submitted by them on 14 September 1983.

19. On 6 December 1983 the Commission, having heard the Parties’ oral sub-
missions on 2, 3 and 5 December and having deliberated on 5 anq‘ 6 December,
declared the applications admissible.

20. Following this decision the Commission, acting under Art.28 of the Con-
vention through delegated members appointed under Rule 28, para.2, of its Rules -
of Procedure, held a meeting with the Parties on 14 May 1984. Proceeding under
Art.28, para. a, of the Convention the Delegation decided as a first step to hear 12
witnesses proposed by the applicant Governments in relation to their allegations
under Art.3 of the Convention. This hearing, in which the respondent Govern-
ment did not participate, took place in Strasbourg from 25 to 27 June 1984.

The Commission also invited the Parties to file their observations on the merits
of the remaining allegations. The applicant Governments’ observations were sub-
mitted on 12 July 1984, the respondent Government’s in reply on-20 November
1984.

21. In the meantime on 6 March 1984 the Commission considered the state of
proceedings under Art.28, para. b, in the light of a letter from the respondent
Government of 13 January 1984 and the apphcant Governments’ reply of 24
Februar 1984.

The Commission recalled the respondent Government’s reference, made at the
hearing in December 1983, to the evolution of the situation in Turkey since the
introduction of the applications in July 1982. The respondent Government’s rep-
resentatives had, at the hearing, referred to the election of the Turkish’ Parhament
on 6 November 1983 and to the dissolution of the National Security Council, as
showing a progressive restoration of democracy in Turkey; they had emphasised
that the prevailing legislation was again subject to the authority of the elected
Turkish Parliament and that most of the laws and decrees which formed the basis
of the applications were no longer in force. ,

The Commission now invited the respondent Government to indicate any prop-
osals which they wished to make in this context under Art.28, para. b, and to
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provide information concerning the further evolution of the above situation in
Turkey, since the hearing, and relating to the appllcatlon of the rights and free-
doms guaranteed by the Convention.

22. The respondent Government replied in a letter dated 8 May 1984 and, at the
meeting on 14 May 1984 (cf. para.20 above), an oral exchange of views took place
between delegated members of the Commission and the Parties’ representatives.
At a further separate meeting, between the Commission’s Delegation and the
applicant Governments’ representatives on 9 July 1984, the latter stated prelimi-
nary views on basic elements to be included in a friendly settlement. These were
considered by the Commission on 11 July 1984 and, as approved by the Commis-
sion, brought to the respondent Government’s attention in a letter dated 12 July
1984.

23. At a separate meeting with the Commission’s Delegation on 2 October 1984
the respondent Government accepted the above items as a starting point for more
formal discussions and put forward their own detailed views on the question of a
settlement.

24, On 10 October 1984 the Commission considered the state of its proceedings
under Art.28 in the light of the separate discussions which it had had with the
Parties’ representatives. It decided:

— to convene a meeting between the Delegation and the representatives of both

Parties in Strasbourg in November 1984, and
~ to inform the Parties of its intention in the exercise of its task to send a Delega-

tion to Turkey in January 1985. It was envisaged that this mission would also

include a visit to Turkish prisons.

25. At the Delegation’s meeting with both sides on 30 November 1984 the
respondent Government stated their proposals for a settlement. The applicant
Governments reserved their position.

26. On 3 December 1984 the respondent Government’s Agent addressed a letter
to the Commission expressing the view that a visit to Turkey would facilitate the
reaching of a settlement of the case in accordance with Article 28, para. b, of the
Convention.

27. On 12 December 1984 the Commission decided to send a delegation to
Turkey in order to continue its efforts under Art.28, para. b, and to gather first-
hand information concerning the present situation as it relates to Turkey’s obliga-
tions under the Convention.

28. During its visit to Turkey (27 January to 2 February 1985), the Delegation
had discussions with the Minister of Justice, Members of the Grand National
Assembly and Government officials, and with the President and Members of the
Military Court of Cassation and the Military Prosecutor General at that Court. It
also interviewed members of the legal profession, academics, trade unionists and
journalists. The Delegation visited Military Detention Centres in Diyarbakir (Diy-
arbakir Prison), Istanbul (Metris and Sagmalcilar Prisons) and Ankara (Mamak
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Prison) where, after briefings by the military prison commanders, it was able to
talk in private with prisoners and see the places it wished to see. ;

29. On 22 February 1985 at a subsequent separate meeting with the Deleganon
in Strasbourg, the applicant Governments made further suggestions for a settle-
ment, which were communicated to the respondent Government.

30. On-4 March 1985, at a separate meeting with the respondent Government,
the Delegation outlined a settlement proposal with regard to the appllcant Govern-
ments’ allegations under Art.3 of the Convention.

31. This proposal was further elaborated during the Delegation’s dlscussmns
with both Parties on 18 and 19 April 1985. :

32. On 16 May 1985 the respondent Government communicated their outhne
for a settlement of the case. The applicant Governments’ views on this proposal
were stated in a communication of 31 May 1985.

33. On 1 July 1985, at a further meeting with both sides, the Commission,
through its Delegation, informed the Parties of its preliminary views.

34. On 2 July 1985 the Parties presented their joint proposal for a settlement.of .
the case which the Commission considered on 3 July 1985. On 5 July 1985 the
Commission addressed a letter to the Agents of the Parties in which it recorded.its
own clarifications to the text submitted to it on 2 July 1985. It invited the Pames to
state their position before 31 August 1985.

35. On 16 August 1985 the applicant Governments requested an extension of
the above time-limit. On 3 October 1985 the applicant Governments furthermore
proposed certain amendments and requested further. clarifications with regard to
the proposed settlement. Following contacts between the Acting President and the
Parties the proposed settlement was further discussed at a-meeting between the
Delegation of the Commission and the Parties which'took place in Paris on 22 and
23 November 1985.

36. On 5 and 6 December 1985 the Parties mformed the Commission that they
had reached a friendly settlement

PART II.

.Solut'io.n reacbed

37. Following its decision on the admissibility of the appllcatlon, the Commis-
sion placed itself at the disposal of the Parties with a view to securing a friendly
settlement in accordance with Art.28, para. b, of the Convention and invited the
Parties to submit any proposals they wished to make.

38. A series of meetings took place between the Parties and the Delegatlon of the
Commission, as described above. :

39. After discussions which the Parties had between themselves the Agents of ‘
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the six Governments in the case presented to the Delegation of the Commission a
proposed joint outline for a settlement. In its substantive parts, and in its final
form, it reads as follows:

“A. As to matters relating to Article 3 of the Convention

1. The State Supervisory Council set up under Article 108 of the Turkish Con-
stitution will be instructed to have special regard to the strict observance by all
public authorities, including the military and civilian detention houses and prisons
and police headquarters, of obligations assumed by Turkey under Article 3 of the
European Convention on Human Rights.

2. The Government of Turkey prevailing itself from Article 57 of the Conven-
tion, will report on 1 February 1986, 1 July 1986 and 1 October 1986, to the
European Commission of Human Rights, via the Secretary General of thé Council
of Europe, of the measures by which the internal law and practice of Turkey
ensures the effective implementation of Article 3 of the Convention (including
conditions and procedures of detention). Each report is for the information of the
Commission of Human Rights only and should not be used for other purposes.

3. During a period not exceeding three months following the submission of each
report, a dialogue will be held on the basis of the information envisaged in para-
graph 2 above, by delegates of the European Commission and representatives of
the Government of Turkey. The dialogue will be carried out by correspondence
and, if so requested by one side, by a meeting the duration of which should not
exceed one week, or by any other appropriate means agreed upon by both the
delegates of the Commission and the representatives of the Government of Tur-
key.

4. In the course of the dialogue, the delegates of the European Commission of
Human Rights, may comment on the information received. Such comments are of
a confidential nature and should be made to the representatives of the Turkish
Government only.

5. The dialogue being carried out under the joint responsibility of the Commis-
sion and the representatives of the Government of Turkey, a short final report on
the implementation of the present arrangement shall be prepared not later than
1 February 1987, by the participants at the dialogue and be made available at the
Secretariat of the Commission, to representatives of the Contracting Parties to the
Convention.

B. As to derogations under Article 15 of the Convention

1. While noting with satisfaction that the Government of Turkey has progres-
sively reduced the geographical scope of martial law, and also that the martial law
administration is making use of its powers with the greatest restraint only, special
regard is given to the following declaration made by the Prime Minister of Turkey
on 4 April 1985 in Washington D.C.:

‘I hope that we will be able to lift martial law from the remaining provinces
within 18 months’.

2. As a number of restrictions of personal rights and freedoms have been im-
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plemented during the emergency situation covered by Article 15 of the Conven-
tion, it was noted that a number of decrees or other legal enactments, mentioned
by the applicant Governments in their applications, have been changed or amended
in the meantime, taking into account the obligations assumed by Turkey under the
European Convention on Human Rights. A table indicating those changes is
attached hereto as Annex I. The Government of Turkey will keep the Commission
informed of further changes to be enacted in the same spirit.

C. As to the issue of Amnesty

The question of amnesty is of concern to the Turkish Grand National Assembly
and to the Government of Turkey. Work on amnesty has been started by the
Turkish Government with a view to facilitate, within the framework of the Turk-
ish Constitution, the granting of amnesty, pardons or similar measures of leniency.
Deliberations are expected to take place in Patliament in the forthcoming months
on the basis of initiatives under Article 88 of the Turkish Constitution. The Turk-
ish Government will inform the Commission of developments on this matter.

Annex1

The legislation referred to Changes effeaéd

in the applications ,

Actn®2324 of 27.10.1980 , They are revoked with the establishment of the
Bureau of the Grand National :

Actn®2485 of 29.6.1981 Assembly as stipulated in the provmonal article 3
of the

Actn®2356 of 12.12.1980 Constitution

Decree n° 7 of the National They have been revoked by’ provisional article 3

Security Council (NSC) and article 177 of the Turkish Constitution which

' entered

Decree n° 8 of the NSC into force on 7 November 1982

Decree n® 52 of the NSC |

Decree n° 65 of the NSC

Act n° 2533 0 16.10.1981 It has been replaced by Political Parties Act n°
2820 of 22.4.1983

Actn®2301 of 12.9.1980 These two acts are in connection with the powers

and of the martial law commanders and .are, in

Actn® 2515 of 3.9.1981 accordance with article 122 of the Constitution,
in force in those provinces where martial law -
exists .

Act n° 2364 of 24.12.1980 It has been replaced by Act n° 2822 of 5.5.1983
(Law on Collective Bargainings, Strikes and
Lockouts)
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Act n® 2485 of 29.6.1981 It has been revoked, in accordance with provisio-

nal article 3 of the Constitution, by the establish-
ment of the Bureau of the Turkish Grand
National Assembly - )

Act n°®2342 of 14.11.1980 Applicable only in those provinces where martial

law exists or to

Actn®2310 of 18.10.1980 such cases which had been brought to the martial

law courts before martial law was abolished in
that particular province

Decree n° 6 of the NSC , No longer in force”.

40. The Delegation of the Commission, after the Parties had presented their

outline, held a discussion with them. During that discussion and in subsequent
correspondence the following clarifications were made:

‘a. The procedure laid down by paragraph A.2 is inspired by Art.57 of the

Convention; but is not the procedure provided for by Art.57.

b. The information in the reports under paragraph 2 will form the basis for the

dialogue in paragraph A.3. This does not exclude that items not contained in the
said information, but concerning the same subject-matter, are raised in the dialo-

gue.
c. The comments made by the Delegation under paragraph A.4 will be put

before the plenary Commission.

d. The final report under paragraph A.5 will be prepared by the Commission

and representatives of the Government of Turkey, both sides expressing such
common or respective views as they consider appropriate.

41. The Commission,

Having regard to:

Applications Nos.9940-9944/82 introduced by Denmark, France, the Nether-
lands, Norway and Sweden on 1 July 1982, alleging breaches of the Conven-
tion;

the decision of the Commission dated 6 December 1983 declaring the applica-
tions admissible;

the determination of the Government of Turkey to secure compliance with the
rights and freedoms guaranteed by the Convention;

Noting the willingness of the five applicant Governments, in the light of the
developments in Turkey, including the measures taken by Turkey with a view to
re-establishing an effective democracy and securing compliance with the rights and
freedoms defined in the Convention, to discontinue the contentious proceedings
dealing with allegations for the period 12 September 1980 to 1 July 1982;

Noting that the Government of Turkey have during the proceedings informed the
Commission in particular of:

— criminal prosecutions and convictions concerning cases of torture:
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- progressive lifting of martial law in the country;

— measures of lemency, :

Having special regard to the fact that the terms of the present settlement provides
for further progress and continued information to the Commission in relation. to
matters raised in this case, namely:

— - conditions and procedures of detention;

— further implementation of personal rights and freedoms; -

~ theissue of amnesty;

Observing that the applications referred to a period of time in the past from 12
September 1980 to 1 July 1982;

Notes that the six Governments concerned have come to an agreement to settle:the
case;

Concludes that the settlement reached was secured on. the basis of respect for
Human Rights as defined in the Convention, in the sense of Article 28, paragraph b;
Declares that, on the basis of the above understandmg, it is prepared to fulfil the
functions set out by the settlement;

Adopts by majority the present Report, in conformity with Article 30: of the
Convention, the English text being authentic.

Secretary to the Commission Acting President of the Commission
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