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1. Introduction

Since the introduction of a new constitutional dispensation in South Africa,
attempts have been made to alter the property practices under apartheid land law
in the face of severe political pressure and in spite of serious financial difficulties.
However, the changes to the legislative property order did not bring about a

noticeable difference in the division of wealth in the South African society yet. It
has to be determined why the task of effecting a more equitable division of wealth
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and resources among the members of the South African society, assigned by the
constitution to the courts and legislature, is such a trying one. This necessitates a

consideration of the values underlying the constitutional property guarantees in

the Interim Constitutionl and Final Constitution2 of South Africa.3 A question
related to this issue is that of whether political and economic equality in the

sphere of land ownership could be effected by developing a disregard for personal
autonomy when the protection of property under the constitution is at stake. This
necessitates an analysis of the South African courts&apos; treatment of property in the
constitutional context.

The relevant provision in s 25 FC determines that:
&quot;(I) No one may be deprived of property except in terms of law of general applica-

tion, and no law may permit arbitrary deprivation of property.
(2) Property may be expropriated only in terms of law of general application - (a) for

a public purpose or in the public interest; and (b) subject to compensation, the amount

of which and the time and manner of payment of which have either been agreed to by
those affected or decided or approved by a court.

(3) The amount of the compensation and the time and manner of payment must be

just and equitable, reflecting an equitable balance between the public interest and the

interests of those affected, having regard to all relevant circumstances, including - (a) the

current use of the property; (b) the history of the acquisition and use of the property;
(c) the market value of the property; (d) the extent of direct state investment and sub-

sidy in the acquisition and beneficial capital improvement of the property; and (e) the

purpose of the expropriation.
(4) For the purposes of this section - (a) the public interest includes the nation&apos;s com-

mitment to land reform, and to reforms to bring about equitable access to all South
Africa&apos;s natural resources; and (b) property is not limited to land.

(5) The state must take reasonable legislative and other measures, within its available

resources, to foster conditions which enable citizens to gain access to land on an equi-
table basis.

(6) A person or community whose tenure of land is legally insecure as a result of past
racially discriminatory laws or practices is entitled, to the extent provided by an Act of

Parliament, either to tenure which is legally secure or to comparable redress.

(7) A person or community dispossessed of property after 19 June 1913 as a result of

past racially discriminatory laws or practices is entitled to the extent provided by an Act

of Parliament, either to tenure which is legally secure or to comparable redress.

1 S 28, IC Act 200 of 1993. The full text of the interim Constitution is available on the Internet at

http://www.polity.org.za/govdocs/legislation/1993/constito.htmI [2000.04.01].
2 S 25, FC Act 108 of 1996. The full text of the Final Constitution is available on the Internet at

http://www.polity.org.za/govdocs/constitution/saconst.htmI [2000.04.01].
3 The word Interim is used to denote the Constitution Act 200 of 1993, which was always

intended as a temporary measure to be replaced within two years. With the words F i n a I C o n s t i -

t u t i o n, reference is made to Act 108 of 1996, which is intended to be of lasting application, even if
amended from time to time and therefore not &quot;final&quot; in the absolute sense of the word. G. Bud -

I e n d e r, Constitutional Protection, in: G. Budlender/J. Latsky/T. Roux, Juta&apos;s New Land Law

(service 1, 1998), chapter 1, p. 4, note 2.
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(8) No provision of this section may impede the state from taking legislative and
other measures to achieve land, water and related reform, in order to redress the results
of past racial discrimination, provided that any departure from the provisions of this
section is in accordance with the provisions of section 36(l).

(9) Parliament must enact the legislation referred to in subsection (6).&quot;
S 25 FC constitutes a considerable deviation from the &quot;interim&quot; property guaran-
tee in s 28 IC, which determined:

&quot;(1) Every person shall. have the right to acquire and hold rights in property and, to

the extent that the nature of the rights permits, to dispose of such rights.
(2) No deprivation of any rights in property shall be permitted otherwise than in ac-

cordance with a law.

(3) Where any rights in property are expropriated pursuant to a law referred to in
subsection (2), such expropriation shall be permissible for public purposes only and
shall be subject to the payment of agreed compensation or, failing agreement, to the

payment of such compensation and within such period as may be determined by a court

of law as just and equitable, taking into account all relevant factors, including, in the case

of the determination of compensation, the use to which the property is being put, the

history of its acquisition, its market value, the value of the investments in it by those
affected and the interests of those affected.&quot;

It is apparent from the drafting histories of both these provisions that the
considerations upon which the protection of property was first constitutionally en-

trenched in the Interim Constitution played an equally important role in the draft-
ing of the property clause of the Final Constitution. Thus, in order to better under-
stand the content of the South African property guarantee and its treatment by the
courts, one needs some insight into the drafting histories of s 28 IC and s 25 FC.

2. The Influence of Different Human Rights Ideologies on the Drafting
of the Constitutional Property Clauses

The primary object of the first justiciable Bill of Rights in the Interim Consti-
tution of South Africa was to find the means and methods of transforming an

unjust and deeply divided society.4 Within the negotiation processeS5 preceding
the coming into force of both the Interim Constitution and the Final Constitution
in South Africa, the protection of human rights - in particular the right to prop-
erty6 - turned out to be a site of struggle for political power.7

4 J. M u r p h y, 1994 SAJHR 391, 394.
5 These negotiation processes are well known and well documented. See M. B e nn u n /M. N e -

w i t t (eds.), Negotiating Justice (1995); M. C h a s k a I s o n, 1995 SAJHR 222-240; S. F r i e d m a n /D.
A t k i n s o n (eds.), Small Miracle - South Africa&apos;s Negotiated Settlement (1994); B. d e Vi I I i e r s

(ed.), Birth of a Constitution (1994).
6 W. du Plessis/N.J.J. Olivier, 1997 (1) 5 HRCLJSA 11; L.M. du Plessis, Drafting the

Chapter on Fundamental Rights, in: De Villiers (note 5), 97; D. Atkinson, Insuring the Future?
The Bill of Rights, in: Friedman/Atkinson (note 5), 134; L.M. d u P I e s s i s, 1994 SAPR/PL 17;
S.B.O. G u t t o, Property and Land Reform (1995), 55.

7 Du Plessis (note 6), 1.
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Since that time, the political role of the South African courts in the constitu-

tional context has become evident, and it is likely to become increasingly impor-
tant.8 The primary task of the courts is not to make political decisions. The judi-
ciary is, after all, not accountable to any constituency, not having been elected by
the members of such a constituency. Nevertheless, the judiciary sometimes enters

the political arena and plays a political role when having to interpret and apply a

justiciable constitution.9 As such, a courts&apos; judgements can have an impact on

political life. Legislation aimed at reforming the socio-Political order in South

Africa could, for instance, be challenged on the basis that it contravenes some of

the rights and powers guaranteed in either the Interim Constitution, or the Final

Constitution, or both. In cases like these, legislation deemed crucial by Parliament

for the establishment of a democracy founded on human rights could be held

unconstitutional by the courts. The approach of the courts to these matters, and

the reasons underlying such an approach, could be explained by an awareness of

the human rights ideologies in which both the Interim and the Final Constitutions

are rooted.
Political negotiationlO preceding the adoption of the Bills of Rights took

place in the context of a dialectic interplay between the two opposing, yet com-

plementary human rights traditions of libertarianism and liberationism.

It is important to understand and keep these influences in mind when analysing
the decisions of the South African courts under the Interim and Final Constitu-

tions.
Libertarianism draws on the ideology of classical liberalism. It tends to rate

individual liberty as the core value for purposes of constitutional drafting and

interpretation. 11 As such, the value of equality could easily play a subordinate role

in libertarian thinking. In South Africa, the libertarian tradition has initially been

supported by white liberals who expressed their opposition of the authoritarian

government and its apartheid regime before 1990 in human rights terms. After the

fall of apartheid, the ranks of the libertarians were expanded and diversified

through the joining of &quot;newcomers&quot; on the human rights scene. Ironically, the

old&quot; South African NP-Government12 was probably the most significant new-

comer to fervently support the libertarian approach in ensuing negotiations, dur-

ing the period of transition beween 1991 and 1993.

8 J. S a r k i n, 1997 SALJ 134 -150, provides an interesting discussion of the political role of the

South African Constitutional Court.
9 L.M. d u P I e s s i s, 1999 (62) Saskatchewan Law Review 307.
10 M. C h a s k a I s o n /C. L ew i s, Property, in: M. Chaskalson [et al.] (eds.), Constitutional Law

(1996), chapter 31, p. 1; Du Plessis/Olivier (note 6), 11; Chaskalson (note 5), 229-238; Du

P I e s s i s (note 6), in: De Villiers (note 5), 89 - 9 1.
11 Du Plessis (note 6), 2-3.
12 Their &quot;Proposals on a Charter of Fundamental Rights&quot; (2 February 1993) is framed in the

libertarian tradition. See also art. 15 of the proposal of the South African Law Commission, Working
Paper 25, Project 58, Group and Human Rights (1989). This document is printed as Appendix B, vol.

21, 1989 Columbia Human Rights Law Review 241-248.
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L i b e r a t i o n i s in, by contrast, is predominantly underpinned by ideologies
ranging from social democracy to democratic socialism.13 Thus, it takes a more

decisive egalitarian stance than its libertarian counterpart, but cannot really be
described as being by nature &quot;socialist&quot; or &quot;collectivist&quot; in the true sense of the
word. Liberationists are, however, usually more prepared to bear with state inter-
vention for the sake of an equal distribution of means among the members of

society.14 As early as 1943, the ANC has adopted a liberationist approach to

human rights in South Africa.15 Strong liberationist elements have also been

incorporated into the ANCs proposals16 presented for negotiations.
Libertarianism and liberationism can to some extent be complementary. They

share a fundamental commitment to a quintessence of time-honoured liberal-dem-
ocratic values, albeit with a marked difference in emphasis. Among these values
arel 7

an unquestioning deference to human life and human dignity, to freedom and secu-

rity of the person, to freedom of conscience, religious belief and expression (including
freedom of the media), to participatory political institutions and to due process of law
in its various forms.&quot;

However, liberationism is much more oriented towards the treatment of the Bill
of Rights as a vehicle for socio-economic upliftment of the marginalised masses

than libertarianism. This becomes particularly apparent in the debate about the in-
clusion of a property clause in the constitution.18

2.1. The Inclusion of a Property Guarantee in the Constitution

The different approaches among the negotiators to the question of whether or

not a property guarantee should be included in the constitutional chapter on

fundamental rights were in essence underpinned by the divisions in the South
African society and the fundamental-rights ideologies linked to these divisions.19
This would eventually also determine the wording and structure of s 28 IC and s

25 FC.

13 Du Plessis (note 6), 3.
14 ibid., 2- 3; D u P I e s s i s (note 6), in: De Villiers (note 5), 91- 92.
15 This is apparent from their 1943-document &quot;African Claims in Africa&quot; and the 1955 &quot;Freedom

Charter&quot;. These documents can be found on the Internet at http:Hwwwanc.org.za/ancdocs/
history/keydocs.html [2000.03.12].

16 &quot;Ready to Govern: ANC Policy Guidelines for a Democratic South Africa&quot; (found on the
Internet at http://wwwanc.org.za/ancdocs/history/readyto.htmI [2000.02.13] and &quot;A Bill of Rights
for a New South Africa&quot;. (See Appendix A, vol. 21, 1989 Columbia Human Rights Law Review
235-239 which formed the basis of the latter document.)

17 D u P I e s s i s (note 6), 2 - 3; D u P I e s s i s (note 6), in: De Villiers (note 5), 91- 92.
18 A. C a i g e r, Protection of Property, in: Bennun/Newitt (note 5), 132; G. B u d I e n d e r, 1992

SAJHR 303.
19 Chaskalson (note 5), 222-240, and Atkinson (note 6), 134-140, provide telling illustra-

.tions of the drafting of the Interim Constitution&apos;s property clause and the ongoing conflict 6etween
the ANC and the NP as supporters of different human rights traditions and as representatives of con-

flicting interest-groups in the South African society.
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A peculiarity of the libertarian and liberationist approaches in the South Afri-

can context should be mentioned at this stage: Normally, libertarians would con-

tend for a minimalist approach towards protection of rights, due to their roots in

classical liberalism. In respect of state authority against individual autonomy, for

instance, they would assume a &quot;hands-off&quot; attitude. In contrast, liberationists usu-

ally would tend to prefer stronger regulatory measures, due to the fact that their

approach is ideologically rooted in social-democratic thought. Further, liberation-

ists normally favour a bill of rights providing mechanisms with which to effect

claims premised on second and third generation rights. In South Africa, however,
the political positioning of the negotiating parties caused liberationists to adopt an

a-typical minimalist approach, and libertarians to adopt an a-typical &quot;optimalist&quot;
stance.20 This peculiarity had a noteworthy influence on the drafting of s 28 IC in

particular, but also on s 25 FC. It might therefore influence the decisions of the

courts in future. The positioning of the parties at negotiations resulted in the NP-

government contending right from the start for the inclusion of an extensive guar-

antee of property and the ANC initially attempting to remove references to a right
to property from the text of the Interim Constitution.

The ANC believed that a property guarantee would hamper land restitution

projects. They viewed the constitutional protection of property as a legitimisation
of the consequences of generations of apartheid and dispossession.21 Therefore,
their proposed Bill of Rights for the negotiation process did not provide assurance

regarding protection of property. Instead, it set out general principles that seemed

to be imbued with a &quot;communal spirit&quot;, affording property a more customary
character. According to their proposal, property were to be regarded as some-

thing people use and cannot own to the exclusion of others.22 Those who had

reservations concerning the inclusion of a property guarantee in the new con-

stitution indicated the unpredictability of consequences flowing from such an

inclusion: It could be problematic for the exercise of the government&apos;s regulatory
functionS23 and legislation aimed at achieving social stability and at addressing the

disparities of wealth in the South African society.24 The situations in Canada25 and

20 Du Plessis (note 6), 2-3.
21 Budlender (note 3), 1-3; Caiger (note 18), 113-114; Atkinson (note 6), 135; A.J. van

d e r Wa It, 1992 SAJHR 450.
22 Caiger (note 18), 130-138.
23 Budlender (note 3), chapter 1, p. 3; Atkinson (note 6), 136-139.
24 J. Murphy, 1993 JJS 38; Chaskalson (note 5), 223.
25 In Canada it was decided to exclude property rights from the Charter of Rights and Freedoms

(adopted in 1982), after the topic has been debated extensively. Originally the Canadian Constitution

of 1960 contained a non-justiciable Bill of Rights, as part of an ordinary statute, which could be re-

voked by parliament and which did not provide the court with the power to review statutes. This re-

mains in force and contains specific protection for property rights, by providing guarantees for the

right to the enjoyment of property and the right not io be deprived of property except by due pro-

cess of law. It applies to federal parliament, and seems to be restricted to the property of individual

persons. Several provincial bills of rights provide explicit protection of property rights. The guaran-

tee of property was apparently excluded from the 1982 Canadian Charter of Rights and Freedoms by
reason of (i) the uncertainty of the range of rights that would be included in the category of property
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India26, where the constitutional drafters for various reasons refrained from incor-

porating a property guarantee in the respective Bills of Rights, were used to jus-
tify arguments in favour of the exclusion of property rights from a catalogue of

fundamental rights in South Africa.27

On the other hand, the NP-government from the outset favoured a property

guarantee elevating the rights of owners to such a level that the state&apos;s taxing
power would be subject to the sovereignty of property. Their initially proposed
property guarantee would have had the effect that all taxes on property with a

confiscatory effect would be invalid and that expropriation against compensation
would be the only authorised state interference with property. They explained
their view on the proposition that the individual can first and foremost achieve his

or her full potential by acquiring property through hard work, thrift and respon-

sibility.28 Those in favour of the constitutional protection of property rights
pointed out that the protection of property is fundamental to democracy itself and

argued that such guarantees are* present in most modern constitutions.29 Some

indicated that the function of the property clause would be to ban the fear of

protected by a constitutional property clause; (ii) previous experience with the earlier non-entrenched
constitutional provisions regarding property; (iii) the conviction that vital aspects of life, liberty and

personal security that are often associated with and protected by the property clause are sufficiently
covered by the articles dealing with personal rights; (iv) opposition from provincial governments fear-

ing that the inclusion of a property clause might hamper the solution of specific provincial problems;
and (v) the controversy of the question whether property is in fact so fundamental a right that it

should rank with other rights that are guaranteed in the charter. Owners, however, are at least pro-
tected by a number of common law rules and by procedural provisions which guarantee due process
of law. Nevertheless, payment of compensation is not guaranteed, but the relevant statues usually
provide for payment of adequate compensation. See RX Bauman, 1992 SAJHR 345-355; AJ. van
der Wa I t, 1993 Recht/Kritiek275-277; Bud I end er (note 3), chapter 1, p. 3. Gutto (note 6), 31,
refers to the Canadian approach to securing property rights and land rights as one of &quot;constitutional

abeyance&quot;, explaining that this approach of a deliberate omission from constitutional protection is a

political strategy not to explicitly incorporate that which is unlikely to receive general consensus,

however, with the knowledge that such a lacuna would not be fatal to the overall balance of the po-
litical and social order in the interests of society. AJ. van der Walt, Constitutional Property
Clauses, A Comparative Analysis (1999), 86-87, shows that, even without an express property guar-
antee, the Canadian treatment of property protection is important for comparative purposes, because
of the importance attached to the interpretation of the general limitation clause in the Canadian Char-
ter.

26 In India, the judges asserted property rights to upset schemes of social reform. The property
clauses contained in the list of fundamental rights (art 19(1)(f) read with 19(5); as well as art. 31), were
some of the most litigated provisions in the Indian Constitution. Land reform initiatives, nationalisa-

tion, motor transport, slum clearances and government take-overs of mismanaged vital industries

were struck down in the name of private property. This eventually lead to the deletion of the prop-

erty clauses in 1978. The Indian experience is relevant for South Africa because of the similar prob-
lems of widespread poverty and the aftermath of colonialism that will have to be faced in a demo-

cratic order. Murphy (note 24), 38-39; Chaskalson, 1993 SAJHR 389-395; Van der Walt,
Recht/Kritiek (note 25), 277-278; Gutto (note 6), 33.

27 A discussion on the treatment of the right not to be deprived of property in these jurisdictions,
which both are connected to the Commonwealth, can be found in T. A I I e n, 1993 ICLQ 523 -552.

28 Chaskalson (note 5), 224; Du Plessis (note 6), 3.
29 B u d I e n d e r (note 3), chapter 1, p. 3.
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property confiscation30 that those whose rights might be infringed by the state

could have.31 It was also argued that a property clause would be an effective way
of mediating the conflict between free economic activity and the imperatives of
social policy.32
The negotiators eventually agreed on a clause protecting existing property

rights. They also agreed to the idea that property rights taken away due to apart-
heid regulations had to be addressed by the constitution. However, the underly-
ing ideological divisions resulted in a difference in opinion about the way in

which, and standards according to which compensation would have to be deter-
mined in the event of expropriation. They also did not agree on a constitutional

strategy providing for the restoration of rights in land to persons who had been

dispossessed of such rights as a result of racially discriminatory policies.33

2.2. Compromises Incorporated in s 28 IC and s 25 FC

With the ANC initially having opposed the idea of including a property guar-
antee in a justiciable Bill of Rights, and therefore not having included suggestions
for a property clause in their proposals for negotiations, the NP-government had
somewhat of a head start when it came to the drafting of the property guarantee
in s 28 IC.34 This clause was therefore strongly influenced by libertarian thought.
Once it was clear that the bill of rights would indeed contain a property guaran-
tee, the ANCs two crucial requirements for such a clause (that is, that it should
not frustrate land restitution programmes and that the state should to some extent

have the power to regulate property without incurring the obligation to reimburse
owners whose property rights would consequently be infringed) were added to a

provision already reflecting the stronger NP influence in initial negotiations.35
It was decided to include a positive property guarantee within the chapter on

Fundamental Rights, s 28 IC, and to frame the mandate for land reform and res-

30 i.e. the withdrawal of Property from its owners by the state or public authorities without
remuneration.

31 Du Plessis/olivier (note 6), 11; Chaskalson (note 5), 224.
32 See the application of the principles in S.R. Munzer, A Theory of Property (1990) to the

South African context, in: C. Lewis, 1992 SAJHR 419-430. See also the account of the Democratic

Party&apos;s lobby at the Multi-Party Negotiating Process in Atkinson (note 6), 136, 137.
33 Du Plessis (note 6), 17; Caiger (note 18), 115-116; Du Plessis/Olivier (note 6), 11;

Chaskalson (note 5), 229-238; Atkinson (note 6), 136-140.
34 Chas kal so n (note 5), 222-240; Atkinson (note 6), 134-140.
35 Ibid.; D. Visser/T. Roux, Giving back the Country, in: M.R. Rwelamira/G. Werle (eds.),

Confronting Past injustices (1996), 94, however, discusses the stance of the National Party on the

compromise contained in the interim property clause and remarks that the only explanation for their
concession in negotiations resulting in a failure to secure the entrenchment of the property and land
restitution clauses beyond the life of the Interim Constitution could be that, in view of the National

Party&apos;s consistent anti-human rights (and therefore also, in fact, anti-libertarian) political tradition, it
chose to place more trust in the balance of social and economic power that dictated the political com-
promise, than in the language of the constitutional text itself.
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titution36 in s 121, 122 and 123 IC&apos;37 o u t s i d e the chapter on fundamental rights.
Ordinary legislation (more particularly the Restitution of Land Rights ACt38)
would then be passed to give effect to the provisions of these sections.39 S 28 IC

entrenched the right to acquire, hold and dispose of rights in property. It also pro-
vided for the protection of existing rights in property as well as for expropriation
against payment of compensation and was, thus, the product of strong libertarian

influence.
The long debated compromise of the Interim Constitution was followed by an-

other intense debate in the drafting of the Final Constitution. The Final Constitu-

tion was drafted by the Constitutional Assembly which comprised the Members

of Parliament and the Senate as elected during South Africa&apos;s first democratic elec-

tions in 1994. In the Constitutional Assembly, the ANC held a majority of the

seats and was accordingly in a stronger bargaining position when it came to nego-

tiating the Final Constitution. Thus, the liberationist influence in s 25 FC is

stronger than in s 28 IC.

It was agreed relatively early in the drafting process of the Final Constitution

that the protection of existing property rights should not make effective land re-

form impossible.40 More divergent, however, were the viewpoints as to what ef-

fective land reform would constitute, and what measures would make it impos-
sible. Remaining controversial until the very end of the drafting process, the deci-

sion to keep the constitutional property guarantee intact was one of the last issues

resolved by the constitutional assemblY.41 S 25 FC eventually was phrased to in -

c I u d e the protection of property, a s w e I I a s the objectives of access to land,

provision of legally secure land tenure, land restitution and land reform w i t h i n

the constitutional property clause&apos;42 thereby tending to be rather a product of lib-

erationist constitutional drafting. In general, the Final Constitution is much more

outspoken in its emphasis on equality as a basic constitutional value and a funda-

mental right, as well as on socio-economic rights.43

36 B u d I e n d e r (note 3), chapter 1, p. 4, points out that of all the wrongs, injuries and suffering
caused by apartheid and racial discrimination, it is only the dispossession of land rights that the leg-
islature is specifically directed to rectify in the Interim Constitution. (The consequences of other hu-

man rights abuses are treated in the Postscript to the Constitution, dealing with National Unity and

Reconciliation. As a result of those provisions and the Promotion of National Unity and Reconcilia-

tion Act 34 of 1995, victims of serious human rights abuses do not have an enforceable right to com-

pensation if amnesty is granted in respect of those abuses, even if they constituted illegal conduct.)
37 Text can also be found on the Internet at http://wwwconstitution.org.za/1993cons.htm

[2000.02.28].
38 22 of 1994.
39 Note that s 121-123 IC and the Restitution of Land Rights Act do not, and were not intended

to deal with land redistribution. C h a s k a I s o n / L ew i s (note 10), chapter 3 1, p. 2.

40 B u d I e n d e r (note 3), chapter 1, p. 4.
41 Ibid., 1-5; Du Plessis/Olivier (note 6), 11.

42 I.e. equitable access to land in terms of s 25(5) FC; legally secure tenure in terms of s 25(6) FC;
restitution or equitable redress for property dispossessed after 19 June 1913 in terms of s 25(7) FC.

43 Du Plessis (note 9), 318.
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The negotiators responsible for drafting the Interim Constitution agreed on

thirty-four broad constitutional principles, included in schedule 4 to the Interim
Constitution, with which the Final Constitution had to comply. The Constitu-
tional Court had the task of certifying that the text of the Final Constitution com-
plied with all of these principles before the Final Constitution could come into

operation. During the process of certification of the Final Constitution by the
Constitutional Court&apos;44 it had to be decided whether s 25 FC complied with the
constitutional principles (in particular principle 11) in schedule 4 of the Interim
Constitution. S 25 FC was not referred again to the Constitutional Assembly for
amendment. The court, therefore, in principle approved of the compromise
reached in the drafting of it.45 yet, the debate concerning the preference to be

given to either the libertarian or the liberationist tradition - or the weight to

be attached to each of these of human rights ideologies in the interpretation
process - continues. Although it might seem as if they only gave rise to minor
differences in phrasing of the constitutional texts, the different prevailing human
rights ideologies behind s 28 IC and s 25 FC could have far-reaching consequences
for the interpretation of the constitutional property guarantee in South Africa.
This will be illustrated after the relation between s 28 IC and s 25 FC and the

meaning and effect of these clauses have been explained.

2.3. Relation between s 28 IC and s 25 FC

The relation between the two constitutional property clauses is important for a

better understanding of their interpretation. S 28 IC was the first entrenched
property clause in South African constitutional history It played an important
role in the overall importance of the new constitutional order established after
1994,46 and therefore remains significant even beyond its own short lifetime.
Moreover, the Interim and Final Constitutions are linked through sections 73,
7147 and schedule 448 of the Interim Constitution, which necessitated the estab-
lishment of a constitutional assembly49 in order to pass the Final Constitution.
The latter had to comply with certain principles laid down in schedule 4 of the
Interim Constitution.

44 Certification of the Constitution of the Republic of South Africa 1996 CCT 23/96 found on the
Internet at http://wwwconstitution.org.za/cert.htmI [1999.08.06] par. 70-75.

45 In the five years since the enactment of s 25 FC (and even before that, during the lifetime of s

28 IC), extensive policy declarations have been published by the Department of Land Affairs (see
http:Hland.p,wv.gov.za [2000.02.28]) on the property reforms undertaken and intended. Department
of Land Affairs White Paper (1997) found on the Internet at http://wwwpolityorg.za/govdocs/
white-papers/landwp.html [1998.12.16].

46 Va n d e r Wa I t (1999) (note 25), 324.
47 These sections can be found on the Internet at http://wwwpolityorg.za/govdocs/

legislation/1993/constit5.html [2000.03.13].
48 Schedule 4 IC can be found at http:Hwwwpolityorg.za/govdocs/legislation/1993/sched4.htmI

[2000.03.13].
49 Within two years from the date of the first sitting of the national assembly in terms of the

Interim Constitution.
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This relation between the Interim and Final Constitutions will undoubtedly in-
fluence constitutional interpretation of the legal order in South Africa. Both s 28

IC and s 25 FC are relevant for a determination of the theoretical structure under-

lying the South African constitutional property guarantee. In particular, however,
the relevance of s 28 IC which is, strictly speaking, not applicable any more since
the enactment of s 25 FC, needs to be elucidated.

Cases initiated between 1994 and 1997 (before the coming into force of the Fi-

nal Constitution) and which relied upon an inquiry into the constitutional protec-
tion of property, had to be decided upon s 28 IC. Moreover, this provision of the
Interim Constitution will also continue to be&apos;the legal yardstick when determin-

ing the constitutional validity of property law;50 in particular the statutes pertain-
ing to property law passed before the coming into force of the Final Constitu-
tion.51 Statutes enacted before the coming into force of the Final Constitution

might be inconsistent with the Interim Constitution even if they are completely
consistent with the Final Constitution.52 In such a case, the court would still be

obliged to declare them invalid.53 The court may, however, then make any order
which is just and equitable.4
The relation between s 28 IC and s 25 FC makes the dichotomous nature of the

values underlying the South African property guarantee all the more apparent.
This might in future create problems for the courts that have to deal with issues

arising from either of these provisions. What is needed, is a clear directive on the
effect and meaning of the property guarantee in the South African context.

2.4. The Search for the Meaning and Effect

of the Property Clauses

The meaning and effect of s 28 IC was fr&apos;om the outset not exactly clear. Some

approached the positive formulation of the property guarantee in s 28(l) IC as a

statement of substantive individual property rights.55 Others regarded it as a guar-
antee of the institution of private property, rather than individual property

50 The reason for this can be traced to the cases of Ferreira v. Levin NO, Vryenhoek v. Powell,
1996 1 SA 984 (CC), also found on the Internet at http://wwwlawwits.4C.za/judgements/
ferreira.html [1999.06.09], par. 2 7- 28, where it had to be determined whether a law inconsistent with
the interim Constitution was automatically invalid through the operation of law, or whether such a

law would have to be declared invalid by a Court. In this case it was explained that, after the coming
into force of the Interim Constitution, laws were either objectively valid or invalid (and therefore of
no force and effect in terms of s 4(l) IC) - depending on whether or not they were consistent with
the Constitution - even if a dispute concerning inconsistency would only be decided years afterwards

(in terms of s 98(5) IC).
51 4 February 1997.
52 B u d I e n d e r (note 3), chapter 1, p. 6.
53 S 1720)(a) FC.
54 S 172(l)(b) FC. The court can, for instance, issue an order limiting the retrospective effect of

the declaration of invalidity. An order suspending the declaration of invalidity for any period and on

any conditions, to allow the competent authority to correct the defect, would be another possibility.
55 J. Murphy, 1995 SAPR/PL 107-130.
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rights;56 some others as a socio-economic right; and some as a combination of
both.57 Some saw it as a mere statement of eligibility to hold and deal with rights
in property.58 It is needless to say that the approach followed has a significant in-
fluence on the manner in which problems with regard to, for instance, the inter-
action between general and internal limitations of the constitutional property
guarantee; the social function of property; the formulation of the constitutional

property concept; and the interaction between the property clause and the equal-
ity clause59 of the constitution will be theoretically disposed of.60
The wording of the Final Constitution has been altered not to contain an equiv-

alent to the positive formulation of s 28(l) IC, thereby avoiding the need for a

complex debate about the meaning of the property guarantee. Nevertheless, the
dichotomous nature of the values underlying the ownership concept in the new

constitutional order remains apparent, even in the new formulation. Besides, the
link between the Interim and Final Constitutions cannot simply be ignored.
The provisions of both s 28 IC and s 25 FC reflect, apart from their hybridised

ideological foundations&apos;61 a collision between South Africa&apos;s unfortunate history
of ownership and property rights, on the one hand, and the present disparities of
wealth in the society, on the other. This complicates the function of the courts that
will be called upon to balance the protection of private property rights against the
need for regulation and expropriation of property rights for the sake of the com-

mon good.62 Moreover, in spite of the values shared by the libertarian and libera-
tionist traditions, it is especially in connection with the &quot;new&quot; land rights created
or supported by section 25(5) to (8) FC that the different traditions might be dif-
ficult to reconcile.63 Thus, the debate as to whether either the protection of indi-
vidual property rights or the regulation of property for the public weal should in
the case of conflicting interests prevail, has by no means ceased with the reaching
of a compromise regarding the contents of the Final Constitution. The discussion
is continued in the South African courtrooms, albeit mostly not explicitly.

56 Aj. van der Wait, 1994 THRHR 181-203.
57 Gutto (note 6); Budlender (note 18), 295-304; See Budlender (note 3), chapter 1,

P. 13-14, for a critical approach.
58 Ibid., chapter 1, p. 14-15.
59 S 9 FC; s 8 IC.
60 See M u rp h y (note 55), 123; B u d I e n d e r (note 3), chapter 1, p. 11-15.
61 See 4 supra.
62 The days are over in which the court could shrug off the responsibility to determine whether

legislative measures are ultimately intended to serve the common weal of all the members of the South
African society, as was the case in Minister of the Interior v. Lockhat and Otbers, 19612 SA 587 602E-
E

63 D u P I e s s i s (note 6), 3; B u d I e n d e r (note 3), l- 69. For a discussion on the enforceability
and implementation of the right to property as a socio-economic right in the South African context,
see E. de Wet, The Constitutional Enforceability of Economic and Social Rights (1996), 129-135;
C a i g e r (note 18), 132 -137.
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3. The Influence of Different Human Rigbts Ideologies
on the Decisions of the Soutb Aftican Courts

The human rights ideology that enjoys precedence through the interpretation of
the constitutional text will necessarily influence, on the one hand, the manner in
which existing property rights are treated and, on the other, the approach followed
in restitution of land rights. Three specific issues caught in the crossfire of liber-
tarian/liberationist ideology will be discussed. They are: (i) the definition of the
constitutional property concept; (ii) the protection of rights created under apart-
beid legislation and (iii) the regulation of property by the state.

3.1. The Constitutional Concept of Property

The dichotomy between individual autonomy and the public weal becomes ap-

parent in an analysis of the extent to which the courts are prepared to protect
property under the constitution, and the motivation for their approach. If the

courts choose to follow an approach based on libertarianism, individual autonomy
will probably prevail in most cases, and the concept of property likewise, if the
courts prefer an approach based on liberationism, greater emphasis will probably
be placed on the role of the public weal to determine which interests qualify for
constitutional protection under the property guarantee. It has to be determined

exactly what the courts regard as property for the purposes of the constitutional

guarantee, and what entitlements related to this right are protected.

3. 1. 1. The right to &quot;acquire and hold&quot; property

S 28(l) IC referred explicitly to the right to &quot;acquire and hold rights in prop-
ertyand,to the extent that the nature of the right permits,todis-
pose of such rights&quot;.64 This indicated that the extent of the entitlements protected
are determined by their nature and social function, and was in line with the devel-

opment of a &quot;socialised&quot; or functional property concept. One of the objections
raised against s 25 FC in the Certification Case65 was that, according to its word-

ing, it did not protect the right to &quot;acquire, hold and dispose of property&quot; as was

the case with s 28 IC.66 Accordingly, the argument from libertarian ranks went, s

25 FC could not qualify as a &quot;universally accepted fundamental right&quot;, as it did
not comply with the requirement in the second constitutional principle67 that:

&quot;Everyone shall enjoy all universally accepted fundamental rights, freedoms and civil

liberties, which shall be provided for and protected by entrenched and justiciable provi-
sions in the Constitution, which shall be drafted after having given due consideration to

inter alia the fundamental rights contained in Chapter 3 of the [Interim] Constitution.&quot;

64 Emphasis added.
65 Certification of the Constitution of the Republic of South Africa (note 44), par 70-75.
66 Par. 71.
67 Principle II, Schedule 4, 1C.
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This argument was dismissed by the court in the light of the many and varied
existing versions of property guarantees in other constitutions and human rights
documents. The court concluded that, although s 25 FC was phrased negatively,
protection of the right to acquire, hold and dispose of property was implicit. It
was remarked that a negative formulation of the property guarantee appeared to

be widely accepted as appropriate, and that the lack of an express protection for
holding property did not indicate non-compliance with the second constitutional
principle.68 In this manner, the Constitutional Court could reconcile the libertar-
ian preference of full protection of property as illustrated in s 28 IC, and the min-
imalist liberationist approach to property protection apparent in s 25 FC.

3.1.2. The variety ofpatrimonial interests protected
It is by now generally accepted among South African lawyers that the constitu-

tional concept of property includes a wider variety of patrimonial interests than
the private law ownership concept.69 For instance, personal or creditor&apos;s rights
could also be protected by a constitutional property clause. Some authors even see

in the broad definition of property provided by s 25(4) FC the possibility of pro-
tecting pensions, social and unemployment security, medical benefits and similar
grants.70 It seems, however, as if the courts are cautious to include these interests
within the protective ambit of the constitutional property guarantee.
The High Court had opportunity to consider this issue in Transkei Public

Servants Association v. Government of the Republic of South Africa.71 In pro-
nouncing on the validity of various provisions of the Public Service Staff Code72
relating to housing subsidies, the court had to deal with the question of whether
or not housing subsidy benefits formerly granted to Transkeian civil servantS73

68 Par. 72.
69 1. K r o e z e, 1994 SAPR/PL 326; Va n d e r Wa I t (note 56), 193. See also Administrator, Na-

tal v. Sibiya, 1992 4 SA 532 (A) 539A-B, where Hoexter JA already (obiter) anticipated that property
could under certain circumstances (here in the context of applying the audi alteram partem rule in de-
cisions by public officials) be wider than the traditional concept of ownership.

70 G.E. Devenish, Commentary (1998), 71; D. Davis/H. Cheadle/N. Haysom, Funda-
mental Rights (1997), 255; L. U n d e r k u f f I e r, 1990 Yale Law journal 127.

71 1995 9 BCLR 1235 (Tk).
72 This code was issued in fulfilment of s 42 of the Public Service Act of 1994 (promulgated by

Proclamation 103 of 1994) which required the Public Service Commission (established by s 209 IC)
to devise a Public Service Staff Code, the provisions of which would be binding upon all government
departments and the public servants employed by these departments. This was supposed to establish
uniformity in the terms and conditions of employment of all public servants in the whole of South
Africa&apos;s national territory, therefore also in the formerly &quot;independent&quot; states of Venda, Bophuthat-
swana, Ciskei and Transkei, which each had its own statute governing the conditions of employment
in the Public Service.

73 These housing subsidies were found to be considerably higher than similar subsidies for Public
Service employees in South Africa, Bophuthatswana, Ciskei and Venda. Therefore the Staff Code de-
termined that the higher housing subsidies would still be afforded to the Transkeian civil servants for
a period of six months, and that they would thereafter receive the uniform amount laid down in the
Code.
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were protected by s 28 IC. Although the court refrained from determining
whether a state housing subsidy was encompassed within the meaning of &quot;prop-
erty&quot; in s 28 IC&apos;74 because the application failed on other groundS,75 it did make

some obiter observations about the scope of the constitutional property concept.
It was acknowledged that the meaning of &quot;property&quot; in s 28 IC may well be

sufficiently wide to encompass a housing subsidy benefit.76 The court confirmed
that the language of the Constitution had to be given a generous and purposive
interpretation.77 It conceded to the view of authors (in accordance with several

foreign jurisdictions) that the constitutional property concept is not restricted to

corporeal things, but extends to a variety of social and economic interests and
benefits.78 However, the court also remarked that, even if it would be decided that

housing subsidies could be included within the protective scope of section 28, the
reduction of the Transkeian housing subsidy by the Staff Code79 (in order to

effect uniformity of the housing subsidy prevailing in South Africa), would com-

ply to the proportionality test of the Interim Constitution,80 being a reasonable
and justifiable limitation of the right, and would not negate the essential content

of that right.
These remarks indicate a tendency to consider the constitutional protection of

intangible assets as &quot;property&quot; against the purpose and social function thereof.

Furthermore, it appears that the less certain it is that an interest indeed qualifies as

&apos;property&quot;, the greater a consideration upon the social importance of including
that interest within the protective ambit of the constitutional property guarantee
will be. The court thus, albeit in an obiter dictum, indicated its willingness to

interpret the concept of constitutional property so as to give effect to a more

liberationist approach to property in the sense that a consideration of the social

importance of property is imported into the inquiry in order to determine the

degree of protection afforded. This becomes even more significant if it is kept in
mind that the property clause under discussion was s 28 IC, which (as has been

indicated)81 were influenced much more by libertarian thought than by liberation-
ism. On the other hand, in the face of the optimalist stance adopted by the expo-

74 1247A.
75 It was determined (1247B-G) that the Interim Constitution did not intend protecting property

rights in the broad sense flowing from the employment relationship between civil servants and the
State during the transitional period, on the basis of s 236(4) IC which provided for the enactment of
laws to establish uniformity of terms and conditions of employment of civil servants and s 236(5) IC
which expressly precluded the reduction of the pensionable salary or pensionable salary scale of civil

servants below that which prevailed immediately before the commencement of the Constitution and
thus was the only provision affording this kind of protection to civil servants. No other protection
was intended by the Interim Constitution. Besides, the court reasoned, certain reductions in benefits

were inevitable in order to achieve uniformity.
76 1246J-1247A.
77 1245H.
78 1246B-J.
79 Chapter D XX.
80 In accordance with the limitations clause, s 33 IC.
81 See 7 supra.

21 Za6RV 60/2
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nents of libertarianism in South Africa, the expansion of the property concept that
would be brought about by such an interpretation would probably not meet with

severe opposition from libertarian ranks.

3.2. The Protection of Rights Created under Apartheid

The recent case of DVB Behuising (Pty) Ltd. v. North West Provincial Govern-

ment and otherS82 raises (albeit only indirectly) the issue of how the courts should

treat legislation which is perceived to be an extension of the racially based prop-

erty order of the past. The problem is that a blunt dismissal of such legislation
could endanger rights created on the basis of it. In the discussion that follows,
only the points which might be of interest for the question of how the South
African property clause should be interpreted, are highlighted.
The problem in the DVB Behuising case arose from the ad hoc attempts

(between 1991 and 1993) by the pre-transitional government to reform the racially
based land ownership system existing because of apartheid. In the first place, the
Abolition of Racially Based Land Measures Act83 was passed to deracialise the

land control system. It repealed various pieces of primary legislation, wholly or

partially, on which the policy of spatial separation of different races within South
Africa were based.84 However, regulations and proclamations issued under those

acts remained in force until explicitly repealed or abolished. An example of such
subordinate legislation which was not immediately repealed, is Proclamation
R29385 which was promulgated under the Native Administration Act.86 It made

provision for the establishment of a special kind of township by the Minister of

Bantu Administration and Development for African citizens in areas of land held

by the &quot;South African Native Trust&quot;&apos;87 inter alia by creating limited forms of ten-

ure through &quot;deeds of grant&quot; and certificates of &quot;occupation of a letting unit for
residential purposes&quot;. These tenure rights were precarious and could be cancelled

82 CCT 22/99. Found on the Internet at http://wwwlawwits.ac.za/judgements/2000/2299.pdf
[2000.04.03].

83 108 of 1991.
84 Le. Black Land Act 27 of 1913; Development and Trust Land Act 18 of 1936; Group Areas Act

36 of 1966.
85 Government Gazette 373, 16 November 1962. Chapter 1 of the proclamation makes provision

for the establishment of the townships. Chapter 2 provides for the demarcation of sites in the town-

ships for various categories of occupation and regulates their occupation, sale or lease. It makes pro-
vision also for the issue of deeds of grant and certificates of occupation, as well as for their assign-
ment or transfer. Chapter 3 relates to trading sites and the control of trading in the townships. Chap-
ter 9 establishes special deeds registries in the office of every &quot;Chief Bantu Affairs Commissioner&quot;

and for the registration therein of rights granted under the Proclamation.
86 38 of 1927.
87 The South African Native Trust was established by the Native Trust and Land Act, 18 of 1936.

The short title of the statute and the name of the Trust reflect the names used to refer to Africans at

the time the statute was promulgated. Africans were initially referred to in statutes as &quot;Natives&quot;. This

term was later changed to &quot;Bantu&quot;, and eventually to &quot;Blacks&quot;. Even a cursory reading of the proc-
lamation and the act can leave no doubt as to the distasteful character of the provisions thereof.
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by the township &quot;manager&quot; if the holder of the right ceased, for instance, &quot;to be

in the opinion of the manager a fit and proper person to reside in the township&quot;.88
The insecure tenure rights established through this proclamation can clearly be

regarded as one of the most visible products of the previous government&apos;s policy
of apartheid and racial segregation.

In the second place, the Upgrading of Land Tenure Rights ACt89 was passed to

provide for the conversion into ownership of the more tenuous land rights which
had been granted during the apartheid era to black Africans. For example, lease-

hold, quitrent and &quot;deeds of grant&quot; could be upgraded into ownership.90 This had

a far-reaching influence on the South African system of land rights. Leasehold,
quitrent and &quot;deeds of grant&quot; issued with regard to any piece of land within South

Africa,91 were upgraded into ownership automatically with the implementation of

the act. These rights were registered at a later stage.92 The effect of this act was

extended by the amendment of the Conversion of Certain Rights into Leasehold

or Ownership ACt93 so as to include other rights in formalised towns, not men-

tioned specifically in the Upgrading of Land Tenure Rights Act.

The tenure and registration provisions of Proclamation R293, read with the

Upgrading of Land Rights Act, constituted a cheap and straightforward mecha-
nism for providing access to land to people in townships. The precarious tenure

that could be granted under the proclamation could, in due course, become

ownership or at least secure tenure. The DVB Behuising case arose out of the

enactment of the North West Local Government Laws Amendment ACt94 by the

legislature of the North West Province. Section 6 of this act purported to repeal
Proclamation R293 in its entirety. This could have the effect that people whose
claims to land were based on the &quot;deed of grant&quot; of the proclamation, coupled
with the Upgrading of Land Rights Act, would lose any claim they could have had
in relation to the relevant land, as the basis of their claim would fall away. There-

fore, the applicant (DVB Behuising) challenged the constitutional validity of the
section 6 of the North West Local Government Laws Amendment Act, contend-

ing that the purported repeal of chapters 1, 2, 3 and 9 of the proclamation was

beyond the legislative competence of the North West. It was averred that the

repeal of those chapters made it impossible for persons to whom the applicant had
sold houses in a township established under the proclamation to have their deeds

88 Regulation 23(l)(a)(iv) of Proclamation R293.
89 112 of 1991.
90 S 2(l)(a), Upgrading of Land Tenure Rights Act.
91 112 of 1991. The terms of this act were not applicable in the TBVC states (the former &quot;inde-

pendent homelands&quot; of Transkei, Bophuthatswana, Venda and Ciskei) until 28 September 1998, the
date of promulgation of the Land Affairs General Amendment Act, 61 of 1998 (which inserted sec-

tion 25A in the Upgrading of Land Tenure Rights Act and which made the provisions of this act ap-

plicable in the whole country).
92 S 2(2)(a), Upgrading of Land Tenure Rights Act.
93 81 of 1988, as amended by s 24 of the Second General Laws Amendment Act 108 of 1993, by

adding &quot;or ownership&quot; into the title of the act.

94 7 of 1998.
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of grant registered by the Registrar of Deeds (the second respondent in the case).
This was alleged to prejudice its business seriously, in particular, because the pur-
chasers of such houses were not able to secure loans which would normally be of-
fered to them by banks. In the court of first instance,95 it was held that the pur-
ported repeal of these chapters of the proclamation was unconstitutional. Pursu-

ant to the provisions of section 172(2)(a) FC&apos;96 the declaration of invalidity was

referred to the Constitutional Court for confirmation.
The Constitutional Court was confronted with the question of whether the leg-

islature of the North West Province had the competence to repeal the proclama-
tion. It was decided that the legislature of the North West Province did indeed97
have the competence to repeal all provisions of the proclamation, save for regula-
tions 1 and 3 of chapter 1 and the provisions of chapter 9.98 These provisions dealt
with the registration of &quot;deeds of grant&quot;, a matter that is required to be regulated
by uniform norms and standards, and thus falls within the competence of the na-

tional legislature.99 In the majority judgement of the court, Ngcobo J100 remarked:
&quot;What the North West is in effect saying by the repeal of the Proclamation is that in

that province apartheid forms of tenure will no longer be available in future. I should
have thought that the provisions of section 25 of the Constitution and the Upgrading
Act are a clear indication that apartheid forms of land tenure that are legally insecure are

no longer to be tolerated in our new democratic dispensation. The repeal of the tenure

provisions is consistent with this policy.&quot;
The minority judgement contains grave criticism of this approach. S 25(6) FC is

read by the minority to imply that insecure forms of land tenure arising from dis-

criminatory legislation of the past regime could not be abolished or reformed by
any legislature other than Parliament.101 It is contended102 that the judgement of
the majority of the court would have the effect that the speedy and accessible form
of registration coupled with the deed of grant tenure is no longer available in the
North West, and that this would be in conflict with the constitutional scheme in

terms of which land tenure reform and the manner in which it is achieved is a mat-

ter reserved for national government. It is then remarked&apos;03 that

&quot;jurisprudence of the transitional era necessarily involves a measure of contradiction.
Fundamental fairness at times requires that aspects of the old survive immediate obliter-

95 DVB Behutsing (Pty) Ltd. v. North West Provincial Government and Another, Bophuthatswana
High Court, Case No 308/99, 27 May 1999 (per Mogoeng J) as yet unreported.

96 Section 172(2)(a) FC: &quot;The Supreme Court of Appeal, a High Court or a court of similar status

may make an order concerning the constitutional validity of an Act of Parliament, a provincial Act

or any conduct of the President, but an order of constitutional invalidity has no force unless it is con-
firmed by the Constitutional Court.&quot;

97 In terms of s 235(8) IC.
98 As amended by Proclamation R9 of 1997.
99 In terms of s 126(3)(b) IC.
100 Par. 69.
101 Par. 103.
102 Per Goldstone, O&apos;Regan and Sachs JJ; par. 109-110.
1()3 Par. 110.
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ation and are kept alive pending their replacement by appropriate forms of the new.

In the present matter, the meritorious desire manifested in the majority judgment for a

clean sweep of the past in the name of modernisation and de-racialisation has an unin-

tended and ironic consequence. It deprives underprivileged communities from gaining
access to a cheap form of land tenure which in terms of national legislation can be up-

graded to freehold. The Constitution requires government to foster access to land. The

repeal of the Proclamation by the North West province, in one sense at least, does the

reverse.&quot;

The irony inherent in following the approach suggested by the minority of the

court is perhaps as striking as that ascribed by them to the majority judgement. In

employing one of the most apparent pieces of racist and sexist subordinate legis-
lation of the previous regime, exactly those people who were previously discrim-

inated against can benefit under the new system. However, the alternative sug-

gested by the majority, in response to this criticism, is also fraught with difficul-

ties.

Ngcobo j,104 for the majority of the court, reads into the provisions of the Up-
grading of Land Tenure Act providing for the upgrading of &quot;limited form[s] of

ownership&quot; into &quot;full ownership&quot; the policy that a title which conferred a limited
form of ownership was to be phased out. The implication would be that the cheap,
speedy method of obtaining ownership would be available only to persons hold-

ing rights in terms of the old apartheid legislation. The creation of rights in terms

of this legislation would no further be possible. Further, Ngcobo J points to the

Less Formal Township Establishment Act105 and the Development Facilitation
Act&apos;06 as mechanisms that could be used to continue the cheap, speedy method of

acquisition of ownership of land.
Indeed, the Less Formal Township Establishment Act contains an accessible

form of land tenure. It makes provision for the development of less formal settle-

ments and townships. It provides, among other things, &quot;for shortened procedures
for the designation, provision and development of land, and the establishment of

townships [and] for less formal forms of residential settlement&quot; and it also regu-
lates the use of land by rural communities for communal forms of residential set-

tlement. In the case of development of less formal settlements, s 3(5)(e) of the Less

Formal Township Establishment Act provides that laws regulating township de-

velopment and planning are not applicable. In addition, provision is made in s 9(1)
of the same act for the acquisition and registration of ownership in respect of an

erf allocated to a person. In the case of less formal townships, s 19(5)(a) of the Less

Formal Township Establishment Act provides for the exclusion of such laws if

their application &quot;will have an unnecessary dilatory effect on the establishment of

the contemplated township or will otherwise be inappropriate in respect of the
establishment of the township&quot;. However, in the case of the Meriteng township,

104 Par. 8-9.
105 113 of 1991.
106 67 of 1995.

http://www.zaoerv.de
© 2000, Max-Planck-Institut für ausländisches öffentliches Recht und Völkerrecht

http://www.zaoerv.de


314 Mostert

the establishment of which gave rise to the present case, it is doubtful whether the
Less Formal Township Establishment Act could have been used as a substitute for
the Proclamation R2_93/Upgrading of Land Tenure Act procedure. Similarly, situ-
ations could also in future arise where the procedure of the Less Formal Town-

ship Establishment Act cannot simply be employed as a surrogate for the course

of action foreseen by the Upgrading of Land Tenure Rights Act.
The suggestion of Ngcobo J is valuable in as far as it indicates a method of re-

taining the cheap, speedy way of upgrading lesser rights in land into ownership.
Especially the Development Facilitation Act could be useful in this regard, as it is
aimed at overhauling the tedious process of rationalising and improving (on pro-
vincial level) the content of the laws inherited by the various provinces. The De-

velopment Facilitation Act addresses the need for legislation describing a common

procedure which could be used nationally, in parallel to existing, inherited land

development laws and procedures.107 The Development Facilitation Act provides
a national framework for the development of land in urban and rural areas for res-

idential purposes, and for the grant of land tenure rights. It makes provision for
the grant of land tenure rights and their registration with the Registrar of
Deeds.108 It also provides for the upgrading of informal settlements and for the
conversion of &quot;informal or unregistered tenure arrangements&quot; into ownership.109
However, the tenure upgrading function of the Development Facilitation Act, like
that of the Upgrading of Land Tenure Rights Act, is based upon the rights created

(under the apartheid policy) in terms of discriminating legislation. It therefore
does not pass the standard that Ngcobo J sets.

It must be kept in mind that the question to be answered in the DVB Behuis-

ing case pertained to whether or not legislation about land tenure and land reform
should fall within the exclusive competence of the national legislature. For the

question about the appropriate approach to be followed by the courts in interpret-
ing the property clause, the judgement of DVB Behuising (Pty) Ltd. v. North West
Provincial Government and others can also be relevant. On the one hand, it indi-
cates the inability of pure liberationist ideology to ensure social justice for and so-

cio-economic upliftment of the marginafised masses of South Africans. On the
other hand it indicates the anomalies lurking behind the application of libertarian

ideology in the South African context.

3.3. The Regulation of Property

Legislative and administrative regulation of property is another element of the
constitutional protection of property where the dichotomy between individual au-

tonomy and the interests of the public in general could cause serious difficulties.
Both the Interim and Final Constitutions implicitly provide for legislative and ad-

107 J. L a t s k y, Development Facilitation Act, in: Budlender/Latsky/Roux (note 3), 2A-9.
1011 Chapter VIL
109 S 63, Development Facilitation Act.
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ministrative regulation of property. Before the regulation of property and its treat-

ment by the court can be described, it is necessary to provide a brief description
of the different terms used in this regard.
Regulation is the general term which refers to all permissible state interfer-

ences with patrimonial interests. The reference to deprivation of property in

the South African context usually refers to regulation of property taking place
without remuneration of the deprived holder. In contrast, expropriation of

property usually takes place against payment of compensation to the deprived
holder. It is a very severe form of regulation, through which the property itself

(and not only specific patrimonial interests pertaining to it) is withdrawn. Con-

trary to expropriation, c o n f i s c a t i o n - which is also a severe form of the regu-
lation of property and which also amounts to a large-scale withdrawal of proprie-
tary interests - is no t subject to financial reimbursement. Through confiscation,
the holder of property forfeits it to the state (or confiscating public authority).
Confiscation of property should be permissible only in a very limited number of

cases, as it blurs the distinction between deprivation of property and expropria-
tion.
Two aspects of the issue of regulation of property have enjoyed judicial

attention in South Africa already. On the one hand, the circumstances under

which legislative regulation of property are to be allowed have been discussed in

the case of Park-Ross v. Director. Office for Serious Economic Offences.1 10 On the

other hand, an attempt was made at distinguishing legislative regulation of

property from expropriation, albeit with little success, in the case of Harksen v.

Lane NO.111

3.3. 1. LegislatiVe regulation ofproperty

If property is regulated through the exercise of administrative power (as is

mostly the case),112 the deprivations clause113 has to be read with the administra-
tive justice clause114 in the constitution for purposes of interpretation and analy-
sis of the regulation. Regulation of property can, however, in some cases also be

effected directly through legislation.1 15 In Park-Ross v. Director: Office for Serious

Economic Offences116 this principle has been accepted by the High Court in the

context of the Investigation of Serious Economic Offences Actl 17 against the

110 1995 2 SA 148 (C).
111 1997 11 BCLR 1489 (CC).
112 Chaskalson/Lewis (note 10), chapter 31, p. 9.
113 Le. s 28(2) IC; s 25(l) FC.
114 Le. s 24 IC; s 33 FC.
&apos;15 Chas kals on/ Lewis (note 10), chapter 31, p. 9, refer to these as &quot;non-administrative&quot;

deprivations.
116 See note 110.
117 117 of 1991.
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background of the Mossgas project for exploration and production of oil and gas
off the Mossel Bay coastline.118
The case concerned an investigation into the constitutionality of s 5, 6 and 7 of

the Investigation of Serious Economic Offences Act, which provided for the sei-
zure and removal of documentation pertaining to alleged economic offences. The

applicants inter alia averred that s 6 of the Investigation of Serious Economic Of-
fences Act (which provided for search and for seizure of documentation) offended
s 28 IC and was therefore unconstitutional. The purpose of the search-and-seizure

infringement on the right to property and the right to privacy119 thus had to be
considered by the court. In his decision, Tebbutt J accentuated the provision in s

28 IC that a deprivation may occur in accordance with a law, and found
that s 6 of the Investigation of Serious Economic Offences Act 120 is such a law.
The discussion concluded with the observation that it had to be accepted that

property can be seized and removed pursuant to permissible searches.

Thereby it was indicated that search-and-seizure constitutes a permissible legis-
lative infringement of property rights.121 Moreover, it has been confirmed that a

consideration of the public good is present in the enquiry as to whether or not an

infringement of property rights has occurred. Individual autonomy over property
must, under these circumstances, give way to the interests of society in matters

related to the prevention and sanctioning of economic offences.

3.3.2. The distinction between expropriation and regulation ofproperty

Both the Interim and Final Constitutions in principle provide for the possible
deprivation of property, as well as for expropriation of property, leaving the task
of circumscribing these concepts to the courts. A rather clumsy attempt at

elucidating the distinction between deprivation of property and expropriation
has been made by the Constitutional Court in the ruling of Harksen v. Lane
NO.122

118 The case resulted from alleged irregularities in an agreement between Soekor (Pty) Ltd. (which
was a company involved in the Mossgas project for the exploration and production of oil and gas),
and another company, Southern Oceanic Services (Pty) Ltd. Soekor awarded a three-year sub-con-
tract to Southern Oceanic Services for management of an oil drilling rig. It later appeared that a top
management employee of Soekor was a shareholder and had an interest in Southern Oceanic Services,
without the knowledge of Soekor. This employee, one Oosthuizen, had been instrumental in the con-

clusion of the contract. Consequent to an investigation in the irregularities by a firm of chartered ac-

countants, an inquiry as contemplated in s 5 of the Investigation of Serious Economic Offences Act
was lodged. Upon acquiring the necessary authorisation, the offices of Southern Oceanic Services and
the homes of several of its employees were raided and a substantial number of business records and
documents were seized and removed.

119 S 28 IC and s 13 IC.
120 117 of 1991.
121 168G-I.
122 See note 111.
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The case involved the vesting of the property of the solvent spouse in the Mas-

ter123 of the Cape of Good Hope Provincial High Court in terms of s 21(1)124 of

the Insolvency Act. It was contended that s 21 of the Insolvency Act violated the

equality guarantee (s 8 IC), and the property guarantee (s 28 IC). The case was

eventually decided on the basis of s 8 IC.125 With regard to s 28 IC, however, the

court had to decide whether the applicant&apos;s argument held true that s 21(l) of the

Insolvency Act amounted to an expropriation in terms of the Interim Constitu-

tion. If this were the case, the expropriation would not be justifiable, as the legis-
lation did not provide for compensation.

In deciding that s 21 of the Insolvency Act did not amount to an expropriation
of property, Goldstone J described the main difference between deprivation and

expropriation as that the former falls short of the requirement that rights in prop-

erty must be acquired by a public authority for a public pur-

pose,
126 which characterises an infringement in the latter case.127 Moreover,

according to the court a deprivation of rights in property which fell short of

including transfer of ownership, did not amount to expropriation. The

court held it unnecessary to decide whether the expropriation was for a public
purpose as required by s 28(3) IC, and whether the vesting of the property in-

volved a public authority. It nevertheless assumed that the appropriation by a

public authority is a constitutional requirement for expropriation. Further, the

court took notice of the fact that the limitation in s 21 of the Insolvency Act is

only of a temporary nature, and on this basis argued128 that,even if this section

does result in a transfer of the ownership of the solvent spouse&apos;s property to the

123 Le. the administrative officer of the Supreme/High Court responsible for, inter alia, the

interim administration of an insolvent estate until such a time as a trustee can be appointed to handle

sequestration or liquidation thereof.
124 S 21(l) of the Insolvency Act: &quot;The additional effect of the sequestration of the separate estate

of one of two spouses who are not living apart under a judicial order of separation shall be to vest in

the Master, until a trustee has been appointed, and, upon the appointment of a trustee, to vest in him

all the property (including property or the proceeds thereof which are in the hands of a sheriff or a

messenger under a writ of attachment) of the spouse whose estate has not been sequestrated (herein-
after referred to as the solvent spouse) as if it were property of the sequestrated estate, and to em-

power the Master or trustee to deal with such property accordingly, but subject to the following pro-

visions of this section.&quot; The remaining subsections of s 21 of the Insolvency Act provide for the inter-

ests of the solvent spouse to be safeguarded in certain ways. Property of the solvent spouse may be

released by the trustee in certain circumstances.
125 it was held that s 21 of the Insolvency Act was not in conflict with the equality guarantee or

the prohibition against discrimination, par. 68.
126 On the basis of previous and foreign case law, the court declared that an expropriation

amounts to more than a mere dispossession of property, and that ap p r o p r i a t i o n b y t h e e x -

p r o p r i a t o r is a requirement. See par. 32. The cases mentioned were Beckenstrater v. Sand River Ir-

rigation Board, 1964 4 SA 510 (T) 515A-C; Hewlett v. Minister ofFinance, 1982 1 SA 490 (ZSC); Da-
vies v. Minister ofLands, Agriculture and Water Development, 1997 1 SA 228 (ZSC). These cases con-

tained fundamental differences to the position in the Harksen case. It was, nevertheless, decided on

the basis of this authority that the temporary vesting of ownership in the Master or trustee did not

sufficiently fulfil the requirement of appropnation by the expropfiator. See par. 35.
127 Par. 32-34.
128 Par. 35-37.
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Master or trustee of the insolvent estate, the purpose of the section is not to

acquire the property, but rather to ensure that the insolvent estate is not deprived
of property actually belonging to it. Therefore, it was held, s 21 of the Insolvency
Act cannot be described as permitting expropriation.
With this line of argument, the Harksen decision has only contributed to the

dogmatic confusion pertaining to the distinction between deprivation and expro-
priation of property. For one, it could open the expropriation clause to the inter-

pretation that the constitution requires expropriation to be permanent. More-

over, in setting appropriation by the expropriator as a requirement for expropria-
tion, this decision could restrict the action of expropriation to tangible property
only. This approach would be unnecessarily rigid.129
Even if a public authority had acquired a benefit from the specific regulatory ac-

tion (which need not be the case), it does not follow that expropriation has taken
place only if the public authority has acquired exactly the same benefit or interest
lost by the expropriated party. The scope of the term e x p r o p r i a t i o n or c o m -

p u I s o r y a c q u i s i t i o n in the constitutional context cannot be reduced or re-

stricted to either permanent physical dispossession or actual permanent acquisi-
tion by the state. 130 Neither the Interim Constitution, nor the Final Constitution
provides the basis for such an approach. In s 28 IC in particular, the distinction
between expropriation and deprivation of property is based on the fact that expro-
priations are subject to additional requirements not applicable to deprivations.
The Interim Constitution thus guaranteed that no deprivation of (rights in) prop-
erty would be permitted otherwise than in accordance with a law.131 A
similar provision is included in s 25(l) FC. In the case of expropriation, further
requirements need to be met, according to both s 28 IC as well as s 25 FC: The
expropriation has to be for a public purpose132 and must take place against
payment of c o mp e n s a t i o n.

133 Neither permanence nor appropriation by the
expropriator, being a public authority, is mentioned as requirements in the Interim
Constitution. Not in the Final Constitution either, for that matter.

If expropriation is regarded as such a narrow concept that it includes only &quot;for-
mal&quot; expropriation and requires the state (or expropriating authority) to actually
acquire or obtain some benefit,1 34 c o n f i s c a t i o n or forfeiture of property, also
effected by the state, would have to be regarded as d ep r i v a t i o n s of property.
This enables the legislature to &quot;regulate&quot; property to such an extent that the prop-
erty rights of individuals can be completely withdrawn without the duty of
compensation arising at all. In this manner, it blurs the distinction between state

interference with property that are subject to payment of compensation and those

129 Va n d e r Wa I t (1999) (note 25), 338.
130 AJ. van der Walt/H. Botha, 1998 SAPR/PL 20-21.
131 S 28(2) IC.
132 S 28(3) IC; s 25(2)(a) FC.
133 S 28(3) IC; s 25(2)(b) FC.
1-34 In other words including only formal expropriation. See the stance in Harksen v. Lane NO

(note 111), par. 32.

http://www.zaoerv.de
© 2000, Max-Planck-Institut für ausländisches öffentliches Recht und Völkerrecht

http://www.zaoerv.de


South African Constitutional Property Protection 319

that are not. Thus, the question of regulatory expropriation would have
to be raised with regard to some kinds of confiscation or forfeiture, especially in
the case where the loss affects an innocent owner in an exceptionally harsh and
unfair manner.135

If the term expropriation is interpreted less restrictively, the fact that the
state actually acquires some benefit or gain from a confiscation or forfeiture could
be an indication that a specific infringement amounts to an expropriation. Ap-
propriation by the expropriator need not be a requirement for justifiabil-
ity of the action. Subject to the validity requirements of s 25(3) FC and the pro-
portionality principle as incorporated in the general limitations clause (s 36(l)
FC),136 it might also indicate that compensation is payable (for instance, when the

owner whose property is confiscated or forfeited was not involved with (and in-

nocent of) the crime resulting in the confiscation or forfeiture).137
The court was not necessarily wrong in finding that s 21 of the Insolvency Act

did not constitute an expropriation. However, the essential issue in the case was

overlooked. The purpose of the vesting of property in the master or trustee in

terms of s 21 of the Insolvency Act resembles the logic of a forfeiture or a confis-
cation of property more closely than it resembles the logic of an expropriation.138
Consequently, the fact that the character of these provisions depends largely on

their procedural function and their purpose of providing evidence, should have

enjoyed more attention. The eminent legal question in the Harksen case should
have been whether the temporary and preventive vesting of the solvent spouse&apos;s
property could be regarded as a valid regulation (deprivation) of the

rights in that property; and not whether such a temporary vesting amounted to an

expropriation.139
Instead of elucidating the principles upon which decisions regarding the exis-

tence of the state&apos;s obligation to pay compensation for infringement on property
rights could be tested, the court in the Harksen case chose a narrow approach to-

ward expropriation. Thereby the court missed the opportunity to indicate in
which ways the interests of society and the individual could be relevant in main-

135 Va n d e r Wa I t (1999) (note 25), 342.
136 For a discussion of the nature of the South African proportionality test, see L. B I a auw -

Wolf, 1999 SAPR/PL 178-214.
137 Va n d e r Wa I t 0999) (note 25), 342.
138 The reasoning of the court in Harksen v. Lane NO (note 111) already indicates that s 21 of the

Insolvency Act has a regulatory, rather than an expropriatory character: Goldstone J explained that
the purpose of s 21 was to enable the master or trustee to ensure, for the sake of creditors of the in-
solvent estate, that property belonging to the insolvent estate should not be transferred unlawfully or

fraudulently to the solvent spouse&apos;s separate estate. It therefore places the burden of proof of owner-

ship upon the solvent spouse (par. 35). Thus, this section protects the public interest by ensuring that

property of an insolvent estate is available for fair distribution, and that property is not disguised or

withheld fraudulently.
139 This question was never considered, due probably to the argumentation of the applicant,

who did not raise this issue during the proceedings. Instead, the applicant chose to build her attack

only upon averments that the vesting amounted to an expropriation. Van der Walt (1999) (note
25), 337-339; See van der Walt/Botha (note 130), 17-41.
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taining a distinction between expropriation and other types of regulation of prop-
erty. This is unfortunate, as a clash between the libertarian and liberationist
approaches to property could probably occur in an attempt to decide exactly how
much regulation of property would be permissible. After all, it is exactly in this
field where the two human rights traditions show the least concurrence.

3.4. Significance of Existing South African Case Law
for ProPerty Law Reform

The South African courts have not had many opportunities to formulate an ap-
proach towards the interpretation of the property clause. From the decisions that
have been handed down, it is not easy to deduct a clear-cut approach either. Most
of them were still decided upon s 28 IC, which differs to some extent from s 25
FC. What is clear, however, is that the task of effecting a more equitable division
of wealth and resources among the members of the South African society through
application and interpretation of the property clause is not a simple one. The com-

promises between libertarianism and liberationism underlying both the Interim
Constitution and Final Constitution in general and s 28 IC and s 25 FC in partic-
ular, could make this task even more difficult.
On the one hand, the courts have the duty to protect the holders of patrimonial

interests against unjustified interference with their rights by the state. This is the
case even under the new, negatively formulated &quot;right not to be deprived of prop-
erty&quot; of s 25 FC, as the Constitutional Court explained in the Certification case.

It might, under certain circumstances, entail entrenchment of privileges built on

apartheid. Moreover, the idea of treatingproperty as a constitutional means to at-

tain liberty creates the problem of continued unequal distribution of wealth in
South Africa. This will cause continued political and economic inequality.140 So it
has to be decided sooner or later exactly how important individual autonomy in
the context of property rights under the constitution is for the South African con-

text.

On the other hand, the courts are compelled to give effect to the land reform,
restitution and redistribution provisions, as well as to the property reform
legislation enacted pursuant to s 25(9) FC. The constitutional drafters seemed
to have recognised that the existing property law order could not be constitution-
ally entrenched in unaltered form. The provision made for a programme of land
reform, restitution and redistribution w i t h i n s 25 (5) FC to s 25 (8) FC once and
for all confirmed the inability of the existing scheme of property law in South
Africa - especially the law pertaining to land ownership - to deal with the
injustice that has in the past been part and parcel of the South African legal and
societal system. Yet, it will probably be difficult to exclude all historically
&quot;tainted&quot; proprietary relations from constitutional protection, as is apparent from
the difference in opinion expressed by the minority and majority judgement of

140 1. K r o e z e, Between Conceptualism and Constitutionalism 1997 (unpublished paper), 2.
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DVB Bebuising (Pty) Ltd. v. North West Provincial Government and others

indicates.
The restitution of land taken away during the apartheid era is an issue which

receives quite some attention in South Africa at the moment. The different

approaches to &quot;fundamental fairness&quot; as is apparent from DVB Bebuising (Pty)
Ltd. v. North West Provincial Government and others might in future place the

South African judiciary on the horns of a dilemma, should the issue of individual

autonomy and societal interest in the context of land restitution arise for adjudi-
cation. Under these circumstances, it might not be easy to clearly delineate the

degree of application of the different human rights traditions on a case to case ba-

sis. At least, however, the courts should not lose sight of the mixed ideological
foundations of the South African Interim and Final Constitutions in general, and

s 28 IC and s 25 FC in particular.
From the existing case law, it seems quite evident, for instance, that the right to

acquire and hold property will be protected. But it is not at all certain exactly
how far the courts will go in protecting a w i d e r v a r i e t y of proprietary rela-

tions. In private law, interests qualifying as property are unconditionally and

absolutely insulated against interference and invasion not consented to by the

owner.141 As far as the constitutional concept of &quot;ownership&quot; or &quot;property&quot; is

concerned, the inquiry has to go further than merely recognising the obvious pro-

tection usually afforded to owners in a private-law context. However, from the

Transkei Public Servants case it appears as if the courts will be very cautious in

expanding the categories of protected interests.

In this regard the land-use rights foreseen to historically disadvantaged commu-
nities and individuals by s 25 FC provide a specific challenge to the courts.

Already from the decision of DVB Bebuising (Pty) Ltd. v. North West Provincial

Government and others, it could be anticipated that the acknowledgement of

newly created land rights in reform legislation and the meaning attributed to &quot;fun-

damental fairness&quot;, will be an issue in which it might be difficult to reconcile the

views of libertarians and liberationists. Some of the issues that will need attention

in future are: (i) how much individual autonomy can be allowed when different

persons hold different &quot;rights in&quot; one and the same piece of land; and (ii) to what

extent the public weal will determine the content and scope of proprietary inter-

ests created by reform legislation that deserve constitutional protection.
The situation with the regulation of property could be even more problematic.

It can well be expected that social reform legislation will encroach on existing
property rights. Restrictions of property rights in terms of the deprivations clause

could, for instance, include rent control legislation, orders of the Land Claims

Court creating lesser rights in land without expropriating the land from its present

owners, zoning regulations, restrictions imposed under legislation protecting the

environment and demolition of buildings presenting health hazards.142

141 AJ. van der Walt, The Constitutional Property Clause (1997), 66.

142 M u rp h y (note 24), 45.
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S 25(4) FC makes explicit mention of land reform and equitable access to natu-

ral resources as a public purpose against which extensive regulation of property
(in the form of expropriation) can take place. This indicates that land reform and
redistribution are important enough to make regulation and expropriation of
property possible, even if existing property relations - and therewith also privi-
leges built on apartheid - are protected through the property guarantee. In fact, in
the Certification case,143 the court also could find no inconsistency with univer-

sally accepted approaches to expropriation against an objection that s 25 FC
allowed expropriation for purposes of land, water or related reform and not only
where the use to which the expropriated land would be put would be in the inter-
ests of a broad section of the public.144 However, it would probably be stretching
it too far to attach such a narrow approach to expropriation that permanent phys-
ical dispossession or acquisition by the state would be a constitutive requirement,
as was propagated in the Harksen case. This would show a serious disregard for
the autonomy of the individual regarding his or her property, as it would enable
wbole-scale regulation of property without the payment of compensation. Such an

ability of the state at regulatory expropriation should rather be kept at bay.
An analysis of the existing case law on property protection under the constitu-

tion creates the awareness that even in a society like that of South Africa - char-
acterised by acute maldistribution of material means and opportunity (of which
ownership in land forms an important part) - simplistic arguments along
h a v e / h a v e - n o t lines will not elucidate or promote co-operation and interac-
tion between the different constitutional perspectives of libertarianism and libera-
tionalism. It might be useful, therefore, to turn to other jurisdictions for possible
solutions to the problem of finding a workable compromise between the values of
individual autonomy and social equality.

4. An Example from Germany
In view of the problems awaiting the courts in the formulation of an interpre-

tative policy pertaining the constitutional protection of property, it might be use-

ful to consider solutions to similar problems reached in other jurisdictions. After
all, one of the few guidelines for interpretation provided by the Final Constitution
in s 39(l)(c) FC is that

&quot;[w]hen interpreting the Bill of Rights, a court, tribunal or forum (c) may consider

foreign law.&quot;

143 Certification of the Constitution of the Republic of South Africa (note 44), par. 70-75.
&apos;44 The method of determining compensation was also considered by the court. It was argued that

compensation should be determined on the basis of market value, and not by having regard to the fac-
tors listed in s 25(3). The court acknowledged that it was not usual for a constitutional document it-
self to mention specific criteria upon which compensation could be determined. It found, however,
that the approach taken in s 25 did not flout the universally accepted view that compensation had to

be &quot;fair&quot;, &quot;adequate&quot;, &quot;full&quot;, &quot;equitable and appropriate&quot;, or &quot;just&quot;, par. 73.
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A similar provision was contained in s 35(l) IC for the taking into account of

comparable foreign case law&quot;. The use of legal comparison in the interpretation
of the constitutional property guarantee certainly has some contributions to make

to the solution of the problems in the South African context. A glance at the Ger-

man system of constitutional property protection will show that the problem of

having to deal with different ideological traditions incorporated within a single
constitutional provision is not peculiar to the South African property clauses in s

28 IC and s 25 FC.

In the following paragraphs the German example will be briefly considered as a

solution that could be applied to the South African problem. Unfortunately, it
would go beyond the scope of the current exposition to provide an extensive anal-

ysis of constitutional protection of property in Germany. The aim of the follow-

ing paragraphs is merely to sketch in a few words the German judiciary&apos;s ap-

proach to the balancing of individual autonomy and public interest in the context

of constitutional property protection; and to provide an example of the problems
with which the German courts and legislature were faced when they had to deal
with the question of restitution of land after reunification of the Federal German

Republic and the German Democratic Republic in 1990.

4.1. Balancing Individual Autonomy and Social Responsibility
in Germany

The German constitutional order is an important example of a system where a

working balance was struck by the courts between a classic-liberal policy (which
is generally in favour of the individual) and social responsibility. Having to deal
with hybridised ideological foundations to constitutional property protection
themselves.145 the German courts, in deciding whether to include or exclude spe-
cific patrimonial interests from the protective ambit of the constitution, orient
themselves towards securing a sphere of personal liberty for the individual. Private

145 The initial constitutional development of the German property concept under the Paulskirche
Constitution and later the Weimar Constitution, and even the more circumstantial property concept
of art. 14 of the Basic Law after 1949, also combined the function of individual security connected to

private property with its social obligation. The Paulskirchenverfassung/Frankfurter Reichsverfassung
that was drawn up during the time of the middle-class revolution, played a foundational role in later

developments of a fundamental rights culture. Although it never entered into force, it was a positive
constitutional development in Germany. Par. 164 of this constitution contained a liberal-naturalist

justification of private ownership and set if off against the social function of property. This became
characteristic for all consequent German property guarantees. Mention made of the &quot;public weal&quot;

(&quot;Wohl der Allgemeinheit&quot;) in art. 153 of the Weimar Constitution and the acceptability of infringe-
ments on individual property interests for the well-being of the general economy (e.g. infringements
in the spheres of agriculture, monopolies and restraints of trade, as well as lease and interest rates) en-

joyed quite some constitutional attention during the 1920s and 1930s. Also in the spheres of land
utilisation (especially in connection with the protection of historical monuments) and established or

exercised commercial activity, the jurisprudence of the courts pertaining to art. 153 of the Weimar
Constitution is noteworthy for the manner in which the concept of property was thereby expanded.
It provided a sofid basis for the drafting of art. 14 GG. See G. Robbers. Introduction (1998), 39;
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initiative of the individual must be fostered to such a degree that the individual

accepts the responsibility for creating his or her own advantages. Simultaneously,
however, participation in the development and functioning of the broader social
and legal community must be effected.146

Therefore, the Federal Constitutional Court tests constitutional justifiability
against a higher standard when the function of ownership as the means through
which the individual can secure his material existence, independence and freedom
is at stake.147 In contrast, the court tends to grant the legislature more rope in the
enactment of constitutionally justifiable regulating legislation when the social
function148 of ownership - the social responsibility of the state and the power to

control the dangers and disadvantages of private autonomous use of property - is.
involved.149

Through the interplay of the liberty function and social function of property
and the legislature&apos;s fluctuating leeway to regulate property, a system of differen-
tiated protection of various property interests has developed from the constitu-
tional directives of the German Basic Law. As such, property is subject to varying
levels of scrutiny,150 depending on the nature of the object of a specific property
right and its importance for the individual as well as for the society at large. How-
ever, the social relevance of certain kinds- of property has no influence on the con-

cept of property in general.151 It merely influences the courts&apos; and legislature&apos;s

H. Rittstieg, Eigentum als Verfassungsproblem (1975), 241, 256-269, 278 et seq.; 0. Kimmi-
nich, Eigentuin - Enteignung - Entschadigung (1976), mn 7; J. Eschenbach, Der verfassungs-
rechtliche Schutz des Eigentums (1996), 33-37, 45-75; A. von BrUnneck, Eigentumsgarantie
(1984),21-26,32-39,82 et seq.; S.E. Finer /V. Bogd an or/B. Rudd en, Comparing Constitutions
(1995), 37 et seq.; K.-B. von D o e in in i n g, R.W. F ii s s I e i n /W. M a t z, 1951 Jahrbuch des 6ffent-
lichen Rechts der Gegenwart (NF), 146 et seq.

146 P, B a d u r a, Eigentum, in: E. Benda/W. Maihofer/HJ. Vogel (eds.), Handbuch (1994), inn 2;
Van der Walt (note 25), 151; H.J. Papier, Art. 14, in: T. Maunz/G. Diirig, GG Kommentar
(1994), mn 1.

147 BVerfGE 50, 290, 340. The legislature&apos;s legislative ability is therefore more limited in cases

concerning property interests acquired through the holder&apos;s own labour or performance, as well as in
cases concerning the alienation of property (because the capacity to dispose of property is elementary
to the owner&apos;s freedom). B. P i e r o t h /B. S c h I i n k, Grundrechte (1998), mn 933.

148 An earlier draft by the Parliamentary Council that harbours the intent of this broad language
reads: &quot;Ownership entails a social obligation. Its use shall find its limits in the living necessities of all
citizens and in the public order essential to society.&quot; This suggests that the legislator has been given a

wide berth for the regulation of private property in the public interest. D. K o in in e r s, Constitu-
tional jurisprudence of Germany (1997), 253.

&apos;49 Albeit without giving detailed reasons: BVerfGE 80,137,150; BVerfGE 8, 71, 80; BVerfGE 21,
73, 83; BVerfGE 50, 290, 340 and 347. This trend is also echoed in literature on the topic of art. 14.
See B.-O. B r y d e, Artikel 14, in: I. von Miinch/P. Kunig, GG Kommentar (1992), mn 63; W. L e i s -

n e r, Eigentum, in: J. Isensee/P. Kirchhof, Handbuch VI (1989), nin 60, 61; etc. For example, owner-

ship of means of production, which provides power over third parties, would typically fall into this
category. See BVerfGE 79, 29, 41. P i e r o t h / S c h I i n k (note 147), nin 933. P ap i e r (note 146), mn
298 et seq.

150 AJ. van der Walt, 1997 SAPR/PL 318; M. Thormann, Abstufungen in der Sozialbin-
dung des Eigentums (1996), 211-225.

151 Ibid., 211.
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duties to consider certain issues when attempting to regulate specific kinds of

property.
The court, for example, on occasion struck down a federal statute that sought

to limit the right of land owners to terminate garden plot leases.152 Garden plots
situated on the fringes of large cities and rented from land owners were once an

important aspect of German social organisation. Therefore, it was argued by the
state that limiting the land owners&apos; right to terminate garden plot leases was con-

sistent with the social duty of property and would be a valuable mechanism in

resisting urban sprawl. In the light of changed economic conditions and develop-
ments in commercial agriculture, however, the court deemed the burden on the

property owner to be too heavy in relation to the value of the protected interest.

From this example, it becomes apparent that the courts will test legislative regula-
tion of property rights by determining whether the legislature has properly con-

sidered either the specific nature of the property interest at stake, or the meaning
of the property interest for the right holder, or even both.

4.2. The Challenge Set by Reform Legislation in Germany

Regardless of how well the structure of constitutional property protection has

been worked out in Germany, the balancing of individual autonomy against the

public weal remains a prickly issue, and the courts&apos; attempts are not always
equally successful. A recent example can be taken from the Federal Constitutional
Court&apos;s treatment of the land restitution issue related to the confiscation153 of vast

amounts of land by the Soviet occupation regime in the eastern part of Germany
(between 1945 and 1949) against the background of German reunification.

Large industrial enterprises and all estates larger than 100 hectares (for instance,
the junker estates of the aristocratic large land owners) were confiscated154 by the
Soviet occupation regime, the latter on the basis that owners of such vast land-

holdings were automatically regarded as enemies of the people.155 Many thou-
sands of holdings under 100 hectares were also confiscated. All in all, this consti-
tuted around 3,3 million hectares, one-third of the entire surface of the Soviet oc-

cupation zone.156 Some 60% of the confiscated land was distributed to poor
farmers who did not pose any political threat to the government,157 and later for-

cibly organised into farming co-operatives.
158

152 BVerfGE 52, 1 (Kleingdrten).
153 A series of confiscations were effected under the &quot;Bodenreform&quot; programme, in order to lay

the foundation for a socialist society. S. P r i e s, Neubauerneigentum (1993), 13.
1-54 No compensation was paid. P r i e s, -ibid., 16.
155 P.E. Quint, The Imperfect Union (1997), 125; Pries (note 153), 7-12.
156 M. Southern, 1993 ICLQ 691.
157 This property was referred to as &quot;Neu6auerneigentum&quot;, &quot;Bodenreformelgentum&quot; or &quot;Sled-

lungseigentum&quot;. See P r i e s (note 153), 1- 2; K o mm e r s (note 148), 256.
158 Pries (note 153), 26-34; 36-40.

22 ZabRV 60/2
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Technically the confiscated property did not qualify as &quot;foreign assets&quot;.159 Fur-

ther, the purpose of the confiscation was neither reparation, nor debilitation of the
German national economy.160 Consequently, it did not fall into any of the catego-
ries of confiscated property qualifying for compensation which were set earlier161

162 Moreover, the Soviet Union and the Ger-by the Federal Constitutional Court. i

man Democratic Republic refused to undo these confiscations during negotiations
for reunification. Because of the vast amount of property involved, restitution of

the property expropriated in the Soviet occupation period would have been so-

cially counterproductive for reunification.163

The political decision not to allow restitution of property confiscated during the

time of Soviet occupation from 1945 to 1949, was incorporated into the Unifica-

tion Treaty164 and the Joint Declaration on Property Issues.165 However, this de-
cision met with considerable resistance and was eventually challenged before the
Federal Constitutional Court on the basis of art. 14 1 GG, art. 19 11 GG, art. 3 1

GG and art. 20 111 GG.

The court affirmed the validity of the provision in the Unification Treaty stat-

ing that the 1945 to 1949 expropriations were not to be undone166 and concluded
that the legislature had not exceeded its authority in giving constitutional endorse-
ment to the decision not to return the expropriated property.167 It argued that the
Soviet occupation regime&apos;s confiscations deprived the original owners of any legal
interest in the property,168 thereby eliminating possible claims for restitution.

However, the court adopted a mediating approach by mentioning the possibility
that the Basic Law could be interpreted so as to require affirmative governmental
action in favour of the original owners.169 The social state principle might even,

according to the court, require that the legislature provide an equalisation of bur-

dens to some extent: not necessarily return of the property, but some degree of

compensation to the former owners.

The core of the court&apos;s ruling, on the basis of the equality guarantee, also sup-

ported this point. Eventually it was decided that excluding the Soviet occupation

159 &quot;Auslandsverm6gen&quot;.
160 0. K i mm i n i c h, Die Eigentumsgarantie im Prozeg der Wiedervereinigung (1990), 8 1; P r i e s

(note 153), 13.
161 In 1976 in BVerfGE 41, 126.
162 W L e i s n e r, 1991 NJW 1569 et seq., provides a discussion of the reasons forwarded by the

Federal Constitutional Court for not granting compensation.
163 See Qu i n t (note 155), 128.
164 Art. 41(1), Vertrag zwischen der Bundesrepublik Deutschland und der Deutschen Demokra-

tischen Republik über die Herstellung der Einheit Deutschlands - Einigungsvertrag - 31 August
1990, BGBl. 1990 11889.

165 Gemeinsame Erklärung zur Regelung offener Vermögensfragen, 15 June 1990, BGBl. 1990 11

1273.
166 BVerfGE 84, 90.
167 The court sustained the validity of art. 143 over the objection that it amounted to an uncon-

stitutional amendment to the Basic Law. 117-121.
168 BVerfGE 84, 90, 122-125.
169 126.
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regime&apos;s confiscations from the restitution programme did not violate the princi-
ple of equality. However, it was further held that the equality principle also neces-

sitated some kind of compensation to the original owners, albeit not at market
value. Lesser compensation was regarded as reasonable in light of the

government&apos;s other obligations incurred upon unification, such as the cost of
economic renewal in the former German Democratic Republic.170

It is an open question whether the mediating technique employed by the court

in this case, in which it chose no clear winners or losers, but rather sought to

strike a compromise between the interests of parties on both sides of the former
inner-German border, amounted to an acceptable solution in the specific case.171
In the aftermath of the decision, disputes about the equitable amount of compen-
sation to be paid to the original owners were worsened by the budget deficit of
the state. After a few unsuccessful initial attempts.172 legislation providing for

compensation of owners whose property was expropriated during the period of
Soviet occupation of East Germany was eventually enacted during 1994.173 Fixed

property would be compensated for up to a maximum of 10 % of its present mar-

ket value. Consequently, a discrepancy of 90 % between restitution in money and
restitution in kind would exist.174 It is debatable whether this situation was fore-
seen or intended by the court and whether the solution is compatible with the

equality clause of the German Basic Law.

4.3. Significance of the German Example for South Africa

For South Africa, the example of the German treatment of the restitution issues

arising from the time of Soviet occupation indicates the extent of the problems
related to balancing the interests of the individual (in freedom and autonomy)
against the interests of society (in justice and equality). Sometimes, even a well-

170 130-131.
171 See Q u i n t (note 155), 139, for a summary of the polemical discussion that resulted from this

decision.
172 The first proposed statute of 1992 envisaged settlement payments that would not burden the

federal treasury. According to this, original owners would be entitled to 1,3 times the worth of the

property in 1935. A special tax was also to be imposed on original owners who received a return of

expropriated property under the Unification Treaty. The tax, equalling one third of the actual value
of the returned property, would be used to help finance compensation under the statute. This propo-
sal was withdrawn in the face of severe attacks on it by some interest groups. A second proposal (in
1993) significantly increased the amounts offered as compensation, and omitted the planned taxation
of property restitution. But compensation would not be paid in the form of immediate cash. That
would have burdened the treasury too much. Instead, promissory notes payable after the year 2004
would have been issued, and a bonus would be paid if the property were to be used for investment
in the east of Germany. This proposal also met with fierce opposition because it did not foresee com-
pensation of the original owners in the form of real property of the state. Q u i n t (note 155), 142.

173 Gesetz iiber die Entschadigung nach dem Gesetz zur Regelung offener Verm6gensfragen und
6ber staatliche Ausgleichsleistungen fdr Enteignungen auf besatzungsrechtlicher oder besatzungsho-
heitlicher Grundlage, 27 September 1994, BGBI. 12624.

174 G. F i e b e r g, Legislation and Judicial Practice in Germany: Landmarks and Central Issues in
the Property Question, in: Rwelamira/Werle (note 35), 87.

http://www.zaoerv.de
© 2000, Max-Planck-Institut für ausländisches öffentliches Recht und Völkerrecht

http://www.zaoerv.de


328 Mostert

developed structure for the inquiry into constitutional property, like that of the

German legal system, will not provide straight and simple solutions to the ques-
tion of how individual autonomy should be balanced against the public interest

with regard to property. This is particularly true for issues relating to land resti-

tution.
Land restitution is not a matter merely of legal interest. The financial aspect at-

tached to restitution is at least as trying as the legal matters. In Germany, one fifth

of the population was involved in land restitution and compensation issues, and

those issues were not always solved to the financial satisfaction of those involved.

One can only wonder how the much less affluent South Africa will be able to af-

ford restitution and compensation for four fifths of its population.175
It would, nevertheless, be wise not to turn a blind eye to the insights to be

gained from solutions adopted by foreign jurisdictions after a process of trial and

error. The fluctuating balance between individual autonomy and societal interest,
that have been established by the German courts through the introduction of

different levels of scrutiny of the legislature&apos;s leeway to determine the scope and

content of proprietary interests and property regulation, could provide the South

African courts with solutions to some of the property issues, provided that the

German approach can be adapted to fit the socio-economic circumstances of the

South African society.

5. The Way Forward

This paper set out to determine the effect of the South African judiciary&apos;s
approach to the constitutional protection of property on the equitable division of

wealth and resources among the members of the South African society. The inter-

play between individual autonomy and the public weal in the compromise
between libertarianism and liberationism underlying s 25 FC and s 28 IC indicates

that the courts&apos; task of abstracting from the constitutional property guarantee a set

of values according to which property law should function; and of monitoring
compliance with these values, is not simple. Apart from the general constitutional

principles176 and the guidelines in the interpretation clause,177 the court has very

175 See K. B e a v o n, Land Ownership and Conflicting Claims: Germany 1937-1991, in: A Bern-

stein, UFresearch Summaries on Critical Issues (1993).
176 The values on which the constitution is founded are expounded in the Preamble to the consti-

tution. It refers, inter alia, to &quot;heal[ing] the divisions of the past&quot;, establishing a society &quot;based on

democratic values, social justice and fundamental human rights&quot;; and basing government &quot;on the will

of the people&quot; and protecting &quot;every citizen equally by law&quot;; improving &quot;the quality of fife of

all citizens and free the potential of each person&quot;; and building &quot;a united and democratic South Af-

rica able to take its rightful place as a sovereign state in the family of nations&quot;.
177 S 39 FC (Interpretation of Bill of Rights): (1) When interpreting the Bill of Rights, a court, tri-

bunal or forum - (a) must promote the values that underlie an open and democratic society based on

human dignity, equality and freedom; (b) must consider international law; and (c) may consider for-

eign law. (2) When interpreting any legislation, and when developing the common law or customary
law, every court, tribunal or forum must promote the spirit, purport and objects of the Bill of Rights.
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little with which to work. Still, major socio-economic issues have to be tackled in

South Africa through the chosen method of constitutionalism. Matters arising for
constitutional adjudication in terms of the property clause, the equality clause, or

the averments of property owners that their lives and liberty have been violated

by some economic, social or political regulation, require judicial harmonisation of
collective and individual interests.178
As far as the constitutional property guarantee is concerned, the basic premise

of the South African Constitution is clear: property can be limited in terms of

legal norms which are generally applicable, and a person can be deprived of own-

ership if the legal norm is not arbitrary. In the constitutional framework, an owner

might still be free to act with his or her own property, but only within limits set

by the interests of society. 179 Thus the constitutional protection of property
results in an ongoing tension between the values underlying a democratic society
- dedicated to the establishment of social justice and improving the quality of life
of all its members180 - and the privileged position of property right holders within
the South African society.

Compliance to the urgent need for reconstruction and reparation (which are

even explicitly commanded in the constitutional property clauses) will inevitably
disturb existing property relations in South Africa.1111 If an attempt is made to de-

velop the law according to a set of principles, abstracted from the constitutions

themselves, in which land restitution and redistribution can take place against a

consideration of the constitutional spirit of reconciliation, unity and compromise,
but without discarding the importance of the institution of private property, many
of the problems related to the constitutional protection of property could be sat-

isfactorily solved.
In achieving such an aim, the courts could focus on the values that the two hu-

man rights traditions of libertarianism and liberationism share, rather than on the

conflicting political and ideological baggage they carry. This might bring the real-
isation that political and economic equality in the sphere of land ownership can-

not be effected merely by importing a short term policy of redistribution of
wealth coupled with a disregard for individual autonomy. In the long term polit-
ical an4 economic interests of the larger South African society, the law should still

protect the institution of property by attaching fundamental importance to the
value of individual freedom.

By interpreting the property guarantee so as to secure personal liberty for the

individual, and tempering this liberty with obligatory participation in the develop-
ment and functioning of the broader social and legal community, it might perhaps

(3) The Bill of Rights does not deny the existence of any other rights or freedoms that are recognised
or conferred by common law, customary law or legislation, to the extent that they are consistent with
the Bill.

178 Mu r ph y (note 4), 391, 3 94.
179 J. P i&apos; e na a r, Nuwe Sakeregtelike Ontwikkehngs 1997 (Inaugural address), 6 - 7.
180 Preamble, FC.
181 Chas kals on/L ewis (note 10), chapter 21-31.
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be possible to strike a working balance between libertarianism and liberationism
in the context of s 25 FC. The willingness of the courts to continue the spirit of

compromise and reconciliation established during the period of negotiations, will

determine whether the attempts at striking such a balance will be successful.

http://www.zaoerv.de
© 2000, Max-Planck-Institut für ausländisches öffentliches Recht und Völkerrecht

http://www.zaoerv.de

	Article
	295
	296
	297
	298
	299
	300
	301
	302
	303
	304
	305
	306
	307
	308
	309
	310
	311
	312
	313
	314
	315
	316
	317
	318
	319
	320
	321
	322
	323
	324
	325
	326
	327
	328
	329
	330


