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1. Introduction

On 3 February 2003, for the second time only in the history of the International

Court of justice, a judgment on an application for revision was handed down in

the Case concerning the Application of the Convention for the Prevention and Pun-

isbment of the Crime of Genocide (Bosnia and Herzegovina v. Yugoslavia)&apos;. For

the sake of universal peace it is the fundamental purpose of the International Court

of justice to ascertain and to administer justice2. Nevertheless, the history of juris-
prudence evidences that independent of how advanced a legal system may be, a

miscarriage of justice always remains possible3. Accordingly, by virtue of the ne-

cessity to bring decisions in harmony with justice, revision proceedings were al-

ready applied in ancient times and the importance of the right of revision on the

international level has been emphatically stated in the paSt4. However, in light of
the remarkably low number of application for revision cases which have dealt with

in the past, revision proceedings can be regarded as a rather neglected form of pro-

ceedingS5. Throughout its entire history, the Permanent Court of justice was not

faced with a single application for revision of one of its own judgmentS6. Quite si-

* The author works as research assistant at the Walther-Schucking-Institute for International Law

in Kiel and has been a member of the legal team representing Yugoslavia (hereinafter the FRY) with

regard to the Application for Revision. The article exclusively represents the personal views of the

author.
I Application for Revision Case, Judgment of 3 February 2003, with regard to the Application for

Revision of the judgment of 11 July 1996 in the Case concerning the Application of the Convention

for the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v. Yugosla-
via), Preliminary Objections; http://wwwicjcij.org/icjwww/idocket/lybh/lybhjudgment/lybh-ijudg-
ment-20030203.PDF.

2 See the speech of the American delegate Holls at the Hague Peace Conference, cited in: J.B.
Scott, The Hague Peace Conference, Vol. 1, 81.

3 Conf6rence Internationale de la Paix 1899, Sommaire G6n6ral, Proc6s-Verbaux, Troisieme

Commission, Cinqui S6ance, 35 et seq.
4 Report of the Advisory Committee of jurists, Proc6s-Verbaux, 744, where it is stated that &quot;The

right of revision is a very important right [... ].&quot; With regard to the application of revision proceedings
in ancient times see E. Ruggiero, Uarbitrato pubblico in relazione col privato presso i Romani,
241, who refers to legal disputes in the year 185 BC, see also C. Philippson, The International

Law and Custom of Ancient Greece and Rome, 160, who refers to revision proceedings with regard
to a legal dispute between Carthago and Massinissa.

5 See also Separate Opinion of Judge K o r o in a, Application for Revision Case (note 1), para. 1.
6 G. S c h w a r z e n b e r g e r, International Law as Applied by International Courts and Tribunals,

Vol. IV, 201; J. H. R a I s t o n, The Law and Procedure of International Tribunals, 209; however, in

two of its Advisory Opinions the PCIJ, although only implicitly, dealt with the requirements for

revision, see Advisory Opinion No. 8 Advisory Opinion of The Delimitation of Jaworzina, 1924,
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milarly, until recently, its successor, the International Court of justice has only
once delivered a judgment with regard to revision, unanimously finding inadmissi-
ble the request for revision brought forward by Tunisia7.

In comparison, currently the application of Article 61 of the Statute seems to un-

dergo an almost inflationary development8. On 24 April 2001, the Federal Republic
of Yugoslavia (FRY) filed an application for revision of the judgment, delivered by
the International Court of justice on 11 July 1996, in the Case concerning the Ap-
plication of the Convention on the Prevention and Punishment of the Crime of
Genocide. Additionally, on 10 September 2002, the Republic of El Salvador sub-
mitted an application for revision of the judgment delivered on 11 September 1992

in the Case concerning the Land, Island and Maritime Frontier Dispute9. In the
absence of precedents, the Yugoslav application for revision, to which the Court

has now delivered its judgment&apos; 0, for the first time revealed a number of practical
problems entailed in Article 61 of the Court&apos;s Statute. It is in this context that

Judge K o r o m a in his Separate Opinion emphasized the importance that &quot;[ ] the
Court should clarify the meaning of Article 61 of the Statute on those few oc-

casions when the opportunity arises&quot;&apos; 1.

H. Background of the Application for Revision Case12

On 20 March 1993, Bosnia and Herzegovina instituted proceedings against the
Federal Republic of Yugoslavia alleging that Yugoslavia had committed, and still
continued to commit, violations of the Convention on the Prevention and Punish-
ment of the Crime of Genocide (hereinafter: &quot;the Genocide Convention&quot;)13. In its

application, Bosnia and Herzegovina inter alia invoked Article IX of the Genocide

Ser. B/No. 8 and Advisory Opinion on the Question of the Monastery of Saint-Naoum, 1924, Ser. B/
No. 9.

7 ICJ Rep. 1985, 189.
8 According to S c h w a r z e n b e r g e r (note 6), 686, fn. 58, the Namibia Advisory Opinion (1971)

has arguably been intended to be a de facto revision of the Court&apos;s 1966 judgment.
9 Application for Revision of the judgment of 11 July 1996 in the Case Concerning the Applica-

tiOn of the Convention on the Prevention and Punishment of the Crime of Genocide, 24 April 2001

(Bosnia and Herzegovina v. Yugoslavia); Application for Revision of the judgment of 11 September
1992 in the Case concerning the Land, Island and Maritime Frontier Dispute (El Salvador v. Hondu-
ras: Nicaragua intervening), (El Salvador v. Honduras).

10 Application for Revision Case (note 1).
11 Separate Opinion of Judge K o r o m a, Application for Revision Case (note 1), para. 1.
12 See generally M. C r a v e n, The Genocide Case, BYIL (1997), 127; and by the same author, The

Bosnia Case Revisited and the &quot;New&quot; Yugoslavia, LJIL 15 (2002), 323; M. We I I e r, The International

Response to the Dissolution of the Socialist Federal Republic of Yugoslavia, AJIL 86 (1992), 569.
13 Application of the Republic of Bosnia and Herzegovina, 20 March 1993 with regard to the

Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia
and Herzegovina v. Yugoslavia, Serbia and Montenegro); the FRY, in its counter-memorial filed on

22 July 1997, submitted counter-claims requesting the Court to adjudge and declare that &quot;Bosnia and
Herzegovina [was] responsible for the acts of genocide committed against the Serbs in Bosnia and

Herzegovina&quot; and that it &quot;had the obligation to punish the persons held responsible&quot; for these acts.
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Convention as the basis for the Court&apos;s jurisdiction14. Additionally, soon after it

had filed its application, Bosnia and Herzegovina submitted a request for the indi-

cation of provisional measures in accordance with Article 41 of Court&apos;s Statute to

which the Court responded by an order of 8 April 1993, in which it indicated pro-
visional measures with regard to -the protection of rights under the Genocide Con-

vention15. In September 1993 the Court reaffirmed the provisional measures indi-

cated in April16.
At the time, as is well known, the membership of the Federal Republic of Yugo-

slavia in the United Nations was highly controversial17. The FRY took the position
that it was the continuator of the former Socialist Federal Republic of Yugoslavia
(hereinafter the SFRY), thereby not having been expelled or suspended from the

United Nations and continuing to be a member of the United Nations. On the

contrary, all other Yugoslav republics, among them Bosnia and Herzegovina, took

the position that the former SFRY ceased to exist in 1992, and that all the emergent

republics, as successor states, had to apply anew for membership in the United Na-
18tions In light of the legal dilemma the Court in its 1993 order took the view that

the position adopted by the United Nations, &quot;is not free from legal difficulties&quot;&apos; 9.

Despite the then still ongoing debate, the Court on 11 June 1996 decided on a

series of preliminary objections raised by Yugoslavia and found that the case was

admissible and that, ruling out all other additional bases of jurisdiction invoked by
Bosnia and Herzegovina, it had jurisdiction by virtue of Article IX of the Genocide

Convention20. Establishing its jurisdiction ratione personae., the Court relied on a

formal declaration, adopted on 27 April 1992 on behalf of the FRY which read:
&quot;The Federal Republic of Yugoslavia, continuing the State, international legal and politi-

cal personality of the Socialist Federal Republic of Yugoslavia, shall strictly abide by all

the commitments that the Socialist Federal Republic of Yugoslavia assumed internation-

ally.&quot;21

However, in an Order of 10 September 2001, the Court placed on record the withdrawal by Yugosla-
via of its counter-claims.

14 9 December 1948, UN Treaty Series, Vol. 78, 277.
15 ICJ Rep. 1993, 3.
16 ICJ Rep. 1993, 325; subsequently on 16 March 1999, the FRY, following the bombing of

Belgrade, instituted proceedings against the member states of NATO, see Legality of Use of Force

(Yugoslavia v. Belgium), (Yugoslavia v. Canada); (Yugoslavia v. France), (Yugoslavia v. Germany);
(Yugoslavia v. Italy), (Yugoslavia v. Netherlands); (Yugoslavia v. Portugal); (Yugoslavia v. Spain); (Yu-
goslavia v. United Kingdom), (Yugoslavia v. United States of America), see also Orders of 2 June
1999, IQJ Rep. 1999, 124 et seq.

17 See Craven(note 12), 127 (131 et seq.).
18 See, e.g., Y.Z. B I um, UN Membership of the &quot;New&quot; Yugoslavia: Continuity or Break?, AJIL

Vol. 86 (1992), 830; M.C. Wo o d, Participation of Former Yugoslav States in the United Nations and

in Multilateral Treaties, YUNL Vol. 1 (1997), A. Z 1 m m e rm a n n, Staatennachfolge in v6lkerrechtli-
che VertrHge, 303 et seq.

19 ICJ Rep. 1993, 3, para. 18.
20 IQ Rep. 1996, 595, para. 41.
21 UN Doc. A/46/915/Ann. 11. According to ICJ Rep. 1996, 610, para. 17; the FRY&apos;s intention to

remain bound by the international treaties to which the former Yugoslavia was a party, was also con-
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On 27 October 2000, Yugoslav President K o s t u n i c a, referring to Security
Council Resolution 777, addressed a letter to the Secretary-General of the United

Nations requesting admission of the FRY as a member of the United Nations under

Article 4 of the Charter. Upon recommendation of the Security Council, the Gen-

eral Assembly on 1 November 2000 decided this request in the affirmative22. Fol-

lowing admission, by a letter of the Legal Counsel of the United Nations of 8 De-

cember 2000, the FRY was invited to decide, whether or not to assume rights and

obligations of the former SFRY to international treaties. Subsequently, on 8 March
2001 the FRY, in pursuance of Article XI of the Genocide Convention, sent to the

Secretary-General a notification of accession to said Convention, which included a

reservation with regard to Article IX. Following these events, on 24 April 2001 the
FRY filed its application for revision of the judgment, rendered on 11 June 1996.

The FRY invoked that its new admission to the United Nations had revealed as a

fact that at the time of the judgment, the FRY had not been a member of the United
Nations, nor a State party to the Statute of the Court, and that it had neither been a

contracting party to the Genocide Convention23.

III. History of Article 61 of the Statute

In the absence of significant juridical precedents with regard to Article 61 of the

Statute, one has to resort to general methods of interpretation in order to shed light
on its requirements. Therefore it is first of all worth taking note of the history of
revision proceedings on the international level.
The text of Article 61 of the Statute of the International Court of justice, as it

stands today, originates from a compromise; adopted at the Hague Conventions on

the Pacific Settlement of DisputeS24. Already in 1898, Article 13 of the Italian-Ar-

gentinean Arbitration Treaty contained a revision clause which was repeatedly re-

ferred to at the Hague Conference of 1899. During said Conference the American

delegation, notwithstanding a persistent minority represented inter alia by the Rus-

firmed in an official Note of 27 April 1992 from the Permanent Mission of Yugoslavia to the United

Nations, addressed to the Secretary- General.
22 S/RES/1326 (2000) and GA/RES/55/12.
23 Application for Revision of the judgment of 11 June 1996, 8, para. 3; according to Article XI of

the Genocide Convention, the Convention is only open to members of the United Nations, or to

non-member States to which an invitation to sign or accede has been addressed by the General As-

sembly; such invitation had not been submitted to the FRY.
24 According to DX Sandifer, Evidence Before International Tribunals, 404, throughout the

history of international jurisprudence, the denotation of revision, rehearing, cassation and appeal has

often times been used in an interchangeable and synonymous sense. Furthermore, the meaning of
revision and its relation to appeal varies from one system of municipal law to another, and according
to Schwarzenberger (note 6), International Law, Vol. IV, 683, Fri. 36, the concept of revision is

probably as manifold as law systems all over the world are. This unclarity is also exemplified by the
German translation &quot;Nachpriifung&quot; of Articles 55, 83 of the Hague Conventions and today&apos;s transla-

tion of Article 61 of the Court&apos;s Statute &quot;Wiederaufnahme des Verfahrens&quot;, see H. L a in m a s c h, Die
Rechtskraft Internationaler Schiedsspr5che, 155.
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sian delegate M a r t e n S 25, successfully insisted on the incorporation of a provision
for revision of an arbitral award in the Convention26. Aptly quoting Abraham Lin-

coln&apos;s famous phrase that &quot;nothing is settled until it is settled right&quot;, the American
delegate emphasised that under particular circumstances the principle of finality of

international awards and judgments has to give way to overriding considerations of

equity. He emphatically disagreed with the Russian delegate&apos;s repeated objections
that &quot;[ ] 11 serait absolument facheux et malheureux quune sentence arbitrale, pro-
nonc6e &amp;irnent par un tribunal international, puisse &amp;re renversee par une nouvelle

sentence&quot;27.

Henceforth, Article 55 of the Hague Peace Convention was adopted in 1899 and

in 1907, notwithstanding a still opposing minority, the article remained un-

changed28. Article 61 of the Statute of the Permanent Court of International jus-
tice, following up upon a draft of the 1920 Committee of JuriStS29, substantially co-

incided with Articles 55 and 83 of the Hague Peace Conventions and only entailed

some minor changes in the wording of the article30. While the original articles of
the Pacific Settlement Convention did not fix a time-limit and left it to the discre-
tion of the parties to reserve in the c o m p r o in i s the right to demand revision,
Article 61 of the Statute of the PCIJ added that revision proceedings could be insti-
tuted without a prior agreement or compromise, that the ignorance of the fact&apos;s ex-
istence must not have been due to negligence, and it included an absolute time-limit

of ten years after the rendering of the judgment to be revised3l.
Since then, Article 61 of both the Statute of the PCIJ as well as of the ICJ has

remained unchanged and makes provision for a revision of a judgment when:

[i]t is based upon the discovery of some fact of such a nature as to be a decisive factor,
which fact was, when the judgment was given, unknown to the Court and also to the party
claiming revision, always provided that such ignorance was not due to negligence32.

25 Russian Proposal of 1907, at: The Proceedings of the Hague Peace Conferences, Conference of

1907, Vol. 11, Annex 11, 869, 870.
26 Instructions to the international Conference at The Hague, 1899, Annex B, Section 7, in: J.B.

Scott, The Hague Peace Conferences, Vol. 11, 16.
27 See the speeches of the Russian delegate d e M a r t e n s and the American delegate H o I I s, at:

Conf6rence Internationale de la Paix 1899, Sommaire G6n6ral, Proc6s-Verbaux, Troisleme Commissi-

on, Cinqui6me S6ance, 34 et seq.; see also the American proposal, ibid., 242; H o I I s, The Peace Con-

ferences, 257; H. Wehberg, Kommentar zu dem Haager Abkommen betreffend die friedliche Er-

ledigung internationaler Streitigkeiten vom 18. Oktober 1907, 144 et seq; E. Zoller, Observations
Sur La R6vision Et I!Interpr6tation Des Sentences Arbitrales, Annuaire Franqais de Droit Int. 1978,
327(330).

28 J.B. Scott, The Hague Peace Conference, Vol. 1, 301. See also generally H. Lammasch, Die
Rechtskraft Internationaler Schiedsspriiche, 150, 151.

29 Minutes of the 1920 Committee of jurists, 91-93; generally see M.O. H u d s o n, The Permanent
Court of justice, 208.

30 Records of the First Assembly Committees, 1, 375, 499, 536.
31 J.B. S c o t t, The Project of a Permanent Court of International justice and Resolutions of the

Advisory Committee of jurists, Report and Commentary, 130; H u d s o n (note 29), 208, 209.
32 See also Article 41 of the Statue of the European Court of justice and Art. 42 of the EAEC-

Statute which have a similar wording. It is however noteworthy that still in 1953, when the draft
articles on arbitration procedure were discussed, some governments (India and the United Kingdom)
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IV. General Questions and Problems

Before turning to the specific requirements of Article 61 of the Statute, the con-

cept of revision itself has to be brought in line with the fundamental principles en-

tailed in the Statute, i.e. the finality of the Court&apos;s judgments and the principle of

res Judicata.

1. Finality and the Principle of resjudicata

The concept of revision adversely affects the principle of res Judicata and is

thereby capable of impairing the stability of jural relationS33. The way in which Ar-
34ticle 61 is couched in the Statute today already emphasizes its exceptional nature

Accordingly, it follows from the outset that the requirements of Article 61 of the
Statute have to be interpreted rather restrictively35. It is primarily for this reason

that during the Hague Conferences, the incorporation of a revision clause was so

highly controversial. This is vividly evidenced through the apprehensions the Rus-

sian delegate repeatedly pointed out in the course of the Conference being based
on his belief in the absolute primacy of the principle of res JudicataW.

Today, Article 60 of the Court&apos;s Statute emphasizes the general principle that the
Court&apos;s judgments are final and without appeal and, given the combined effect of
Articles 59, 60 and 61 of the Statute, its judgments are res Judicata37. Although Ar-
ticle 60 of the Statute allows for the interpretation of a judgment, it is evident that

interpretation cannot go beyond the limits of the original judgment, i.e. it cannot
consider new facts arising or becoming known after the principal judgment38. In
order for Article 61 of the Statute, as an exception to the principle of res judicata,
to be applicable, the findings to be revised must fall within the scope of the res ju-
dicata created by the original judgment. It follows, that a fundamental change of
circumstances occurring a f t e r the judgment to be revised has been submitted, for
example the disappearance of an island attributed to one of the parties in the origi-

were opposed to the inclusion of a revision clause see A/CN.4/68, Nos 4 and 8 or A/2456, Annex 1,
Nos 5 and 9.

33 Sh. R o s e n n e, The Law and Practice of the ICJ, Vol. 111, 167 1.
34 ibid., 1671.
35 With regard to the revision procedure on the European level, generally see K.P E. L a s o k, The

European Court of Justice, Practice and Procedure, 514; generally instructive is also the Bellintant
Case 116/78 [1980] ECR 23 Case T-4/89.

36 Conf6rence Internationale de la Paix 1899, Sommaire G6n6ral, Proc6s-Verbaux, Troisieme Com-

mission, Cinqui S6ance, 35, de Martens inter alia stated that: &quot;La grande utilit6 de Parbitrage
r6side en ce fait que du moment o la sentence arbitrale a 6t6d prononc6e, tout est fini

37 Rosenne (note 33), 1655.
38 Ibid., 1670; quite similar to the rather rare invocation of Article 61, the ICJ has only dealt with

three cases concerning the interpretation of a judgment, see the Asylum Case, ICJ Rep. 1950, 266; the

Application for Revision and Interpretation of the 1982 judgment concerning the Continental Shelf
between Tunisia and Libya, ICJ Rep. 1985, 192 and lately the Case concerning the Land and Mari-
time Boundary between Cameroon and Nigeria, ICJ Rep. 1999, 30.
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nal judgment, would not be encompassed by the principle of res judicata. Therefore
such assertion could not lead to revision within the meaning of Article 61 of the
ICJ&apos;S Statute.

2. Revision of a judgment on Preliminary Objections

The application of the FRY is unique in the sense that, contrary to the Tunisian
Case and the application submitted by El Salvador, revision is sought of a judgment
not on the merits, but on preliminary objections concerning the Court&apos;s jurisdic-
tion. In conformity with the Jus aequum character of the relations between the
Court and the parties, a judgment on jurisdiction could arguably be regarded as

only being of a declaratory nature, and as therefore not being final within the
meaning of Article 60 of the Statute of the Court39. If this were the case, the Court
could return to the issue of jurisdiction at any time during the proceedings upon
initiative as well as proprio motu even after a judgment on jurisdiction has been
rendered. Accordingly, a party would not be required to seek revision thereof un-

der the stringent requirements of Article 61 of the Statute40.
It is noteworthy that in the South-West Africa Case, the Court held that it

found it unnecessary to pronounce on issues such as whether a decision on a preli-
minary objection constitutes a res judicata, whether it ranks as a &apos;decision&apos; for the
purposes of Article 59 of the Court&apos;s Statute or as &apos;final&apos; within the meaning of ar-

ticle 60&quot;41. Furthermore, the structure of Article 61 itself seems to support this un-

derstanding, as it allows the Court in paragraph 3 to require previous compliance
with the terms of the principal judgment, and this provision would arguably be
rendered meaningless, if it was to be extended to a judgment on jurisdiction, as it is
difficult to imagine how a state should be required to comply with such a judg-
ment. It has to be noted that this particular paragraph was incorporated into the
revision provision primarily with the intention to prevent misuse of revision pro-
ceedings as a delaying strategy42. It may therefore be argued, that its wording may
not be used to circumvent the fundamental decision entailed in Article 60, even

more since this article does not differentiate between judgments on jurisdiction and
judgments on the merits and according to which the Court&apos;s judgments are final
and without appeal.

Indeed, in the Corfu Channel Case, after the judgment on the merits, which left
the question of compensation open for later consideration, had been delivered, Al-
bania challenged the jurisdiction of the court43. However, in its judgment on the

39 Dissenting Opinion of judge D i in i t r i j e v i c, Application for Revision Case (note 1), para. 55:
the Court should have exam its jurisdiction proprio motu [ I&quot;. See also Certain German Interest

in Polish Upper Silesia, Dissenting Opinion, Rostoworoski, PCIJ Rep. Ser. A/No. 7, 88.
40 See the Appeal Relating to the jurisdiction of the ICAO Council (India v. Pakistan), ICJ Rep.

45 (1972), at 52, para. 13; Schwarzenberger (note 6), at 511.
41 ICJ Rep. 1966, 37, para. 59.
42 Minutes of the 1920 Committee ofJurists, 744, 745. See also generally Scott (note 31), 130.
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assessment of the amount of compensation of 15 December 1949, the Court stated,
stressing Article 60 of the Statute, that jurisdiction had been established by its judg-
ment of 9 April 1949, and that the matter therefore was res judicata and no longer
under discussion44. Although the Court did not specifically endeavour into this

question in the present case it seems that it followed this argumentation, since -

without putting into question the 1996 judgment&apos;s res Judicata - the Court simply
applied Article 61 of the Statute.

V. The Requirements of Article 61

Having thus considered the question of what kind of decisions may be subject to

revision, it remains to be seen what are the specific requirements of such a revision
as contained in Article 61 of the Court&apos;s Statute.

1. Discovery of a Fact

Article 61 of the Statute first of all requires the applicant to demonstrate the dis-

covery of a fact. Newly discovered facts have been an accepted ground for revision

since the 1899 Peace Conference45. Only for reasons of clarification was the origi-
nal wording of the Hague Conventions, i.e. &quot;fact or document&quot;, later on limited to

&quot;fact&quot; in the Statute of the PCIJ. It was agreed that the discovery of a document
was included in the notion of &quot;fact&quot;46. Likewise, on the European level, case law
seems to suggest that the discovered fact does not need to be the primary fact, but
that it may also constitute evidence of a primary fact47.

During the Hague Conferences examples for what could qualify as a fact in the

sense of the revision provision, such as &quot;[ I une nouvelle carte ou un nouveau

document d&apos;une authenticit6 incontestable&quot;, were given48. When in the context of
the dispute over the American north-eastern border, a new map was discovered in

1905 after the judgment had been rendered, the example given at the Hague Con-

ference did not only prove to be a very practical one, but also to be the typical
ground on which revision is sought. It seems legitimate to say that since then, terri-

43 ICJ Rep. 1949, 9 April 1949.
44 ICJ Rep. 1949, 248 (United Kingdom v. Albania) / Assessment of Amount of Compensation, 15

December 1949. This is also implied through the Judgment in the Case concerning the Land and
Maritime Boundary between Cameroon and Nigeria, ICJ Rep. 1999, 39, para.16.

45 M. R e i s m a n, Nullity and Revision, 425.
46 Documents concerning the action taken by the Council of the League of Nations, 139; but see

also the Advisory Opinion on the Question of the Monastery of Saint-Naoum, Ser. B/No. 9, 22.
47 See Case 56/70 Fonderie Acciaierie Giovanni Mandelli v. Commission and Case 37/71 Rev Ja-

met v. Commission, the facts relied on were in reality further evidence to support an issue of fact in

the earlier proceedings, cited by L a s o k (note 35), 518.
48 Speech of the American delegate, at Conf6rence Internationale de la Paix 1899, Sommaire G6n&amp;

ral, Proc6s-Verbaux, Troisleme Commission, Cinqui S6ance, 36 et seq.
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torial disputes have been established as the somewhat characteristic kind of revision
cases49.

Concordantly, the facts on which the respective applications for revision were

based by Tunisia5O and by El Salvador5l refer to boundary disputes. The former

brought forward the discovery of a resolution of the Libyan Council of Ministers,
which allegedly determined the &quot;real course&quot; of the north-western boundary of a

petroleum concession granted by Libya52. El Salvador in turn based its application
on modern scientific evidence which allegedly proves a so-called &quot;avulsion&quot;, like-

wise determining a certain boundary, as the relevant faCt53. In its judgment in the
Tunisian Case, the Court did not elaborate on the question whether this resolution

54constituted a fact, but rather saw this requirement readily fulfilled
In light of these precedents, the application of the FRY, seeking revision of a

judgment on preliminary objections with regard to the Court&apos;s jurisdic-
tion, from the outset bears a somewhat special connotation. In its application, the
admission to the United Nations as a new Member on I November 2000 was re-

ferred to as the relevant fact55. However, during the oral pleadings, it was specified
on behalf of the FRY that admission to the United Nations did not constitute the

pertinent fact, rather this factual event only revealed the relevant facts which subse-

quently were identified as: &quot;[ I that the FRY was not a party to the Statute at the

time of the judgment and that the FRY did not remain bound by the Genocide
Convention continuing the personality of the former Yugoslavia&quot;56. In view of the

Court, it is on the basis of these two &quot;facts&quot; on which the FRY ultimately founded
its request for revision57. Bosnia and Herzegovina contended that not being bound
by the Genocide Convention nor being a member of the Court&quot;s Statute were

merely legal conclusions retroactively drawn from the FRY&apos;s admission to the Uni-
ted Nations, and it thus vehemently contested that the allegedly newly discovered
&quot;facts&quot; relied on by the FRY, could amount to facts within the scope of Article 61

of the Statute58.

49 See L a m m a s c h (note 24), 152.
50 ICJ Rep. 1985, 195, para. 6.
51 Application for Revision of the judgment delivered on 11 September 1992 in the Case concer-

ning the Land, Island and Maritime Frontier Dispute (El Salvador/HonduraslNicaragua intervening).
52 ICJ Rep. 1985, 195, para. 6.
53 Note 51.
54 ICJ Rep. 1985, 198, para. 11 et seq.
55 Application for Revision of the judgment delivered on I I July 1996 in the Case concerning the

Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia
and Herzegovina v. Yugoslavia), 38, para. 23.

56 CR 2002/42, 17, para. 2.2. (Varady)
57 Application for Revision Case (note 1), 6, para. 19.
58 CR 2002/43, 10, para. 4 et seq. (Pellet). The conclusions the FRY drew from its admission to

the United Nations were far from being unlikely conclusions but they were allowedly debatable (Cf.
CR/2002/41, 30, para. 7 (Pellet)). It is also worth noting that in the Bellintant Case, the Court of First
Instance held that the establishment of only a possible classification of a given situation does not

suffice to be a new fact, Bellintani Case 116/78 [1980] ECR 23 Case T-4/89, 27.
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Already during the Hague Conferences, the delegates had been aware of the dif-
ficulties related to the definition of what constitutes a fact, which is evidenced by
the statement of v a n K a r n e b e e k, vice president of the Conference&apos;s Bureau,
who said: &quot;On parle de &apos;fait nouveau&apos;: mais rien nest plus difficile definer [ ] &quot; 59;
as well as through the d&amp;laration of the Italian delegate N i g r a, who stated: &quot;12ex-

pression de &apos;fait nouveau excercant une influence d6cisive&apos; n&apos;est pas assez pr6cise et

ne d6finit pas suffisamment les cas de r6vision&quot;60.
Still today, the distinction between matters of law and matters of fact is a pro-

blem common to all legal systems. The assumption that facts are crystallike phe-
nomena which could be discovered in a static form has to be rejected, as a clear cut

distinction is not possible6l. Questions of fact and law are often intertwined, and

even if a particular fact can be identified, in a legal context it is inseparable from the

question of laW62. Nevertheless, the legal understanding of the wording of any gi-
ven provision always has to be seen in relation to the legal regime in which it is

found63. With regard to Article 61 of the Statute, the explicit exclusion of any form

of appeal in Article 60 of the Statute sets a narrow limit for the interpretation of
the word &quot;fact&quot;. The Franco-German Mixed Arbitral Tribunal in its opinion in the
Case of Heim and Chamant v. bat Allemande held that revision was not meant to

create in an indirect manner &quot;a second trial&quot;64. It has also been emphasized that
revision is not a form of rehearing permitting the parties to question the legal rea-

soning upon which the award was based65. Although an essential Juridical error

and subsequently a manifest error have been repeatedly discussed as a sufficient

ground for revision66, today it seems to be unanimously accepted that a mere error

59 Conf6rence Internationale de la Paix 1899, Sommaire G6n6ral, Proc6s-Verbaux, Troisieme Com-

mission, Cinqui6me S6ance Conf6rence Internationale de la Paix 1899, 40.
60 ibid., 35; N i g r a pointed out that Article 13 of the Italian-Argentinian Arbitration Treaty limit-

ed the grounds for revision to two cases: &quot;Si la sentence a 6t6 prononc6e sur un document faux ou

erron6; Si la sentence, en tout ou en partie, a 6t6 la cons6quence d&apos;une erreur positive ou n6gative de

fait, r6sultant des actes ou documents de la cause&quot;.
61 R. B i I d e r, The Fact/Law Distinction in International Adjudication, in: R. B. Lillich (ed.), Fact

Finding before International Tribunals, 95 et seq.; see also R e i s in a n (note 45), 426.
62 The Franco-German Mixed Arbitral Tribunal in the Heim and Chamant Case (1922) held that

] the notion of fact ought not to be put in absolute opposition to that of law which are not always
easily distinguishable the one from the other, but it should be understood in a more liberal sense&quot;, 3

Recueil des decisions des Tribunaux Arbitraux Mixtes, 50, at 55; see also R e i s m a n (note 45), 425,
426, according to whom &quot;one of the most fascinating philosophical assumptions of the law is the

existence of facts&quot;.
63 See also Dissenting Opinion of Judge D 1 in i t r i j e v 1 c, Application for Revision Case (note 1),

para. 6: &quot;Whether in the context of revision or in another context, the concept of &apos;fact&apos; has never

been reduced to physical evidence or documents. international tribunals have also come to the con-

clusion that the meaning of &apos;fact&apos; depends on the context and that it must not be construed narrow-

ly&quot;, see the references there.
64 Franco-German Mixed Arbitral Tribunal, Heim and Chamant Case (1922), 3 Recueil des d6cl-

sions des Tribunaux Arbitraux Mixtes, 50, at 54.
65 Yugoslav-German Mixed Arbitral Tribunal, Epoux Ventense (Germany) v. Yugoslavia (1923), 7

Recueil des d6cisions des Tribunaux Arbitraux Mixtes, 79; See also Separate Opinion of judge K o -

r o m a, Application for Revision Case (note 1), para. 2.
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in law is no sufficient ground for an application leading to revision67. If an interna-
tional judicial decision could be disputed simply on the ground of an erroneous le-

gal appreciation, appeal which not only the Hague Conventions, but also the Sta-

tute both of the PCIJ as well as that of its successor made it their object to avert,
would be the general rule68.
The strictest sense in which Article 61 could be interpreted is that only events

which are open to empirical scrutiny, as for example a map documenting a certain

boundary, amount to facts. On the other hand, in a legal sense it could also be ar-

gued that every issue which is open to juridical proof constitutes a fact in the sense

of said provision. Neither the question of statehood nor the question whether a

state has become a party to a treaty could be empirically proven without taking
recourse to certain legal criteria. Accordingly Judge Ve r e s h c h e t 1 n in his dis-

senting opinion, referring to several definitions of the word fact, stated that &quot;[ I it
would be a natural interpretation of the meaning of the term &apos;fact&apos; that it includes a

1169State&apos;s status in an organization
In any case, provided revision proceedings are applicable with regard to judg-

ments on jurisdiction, the kind of &quot;facts&quot; which could possibly be discovered after
the judgment has been rendered, will be quite different from the facts which may
later on occur in the context of a boundary dispute. If the procedural right in Arti-

cle 61 of the Statute is meant to be applicable with regard to judgments on jurisdic-
tion the provision includes no reservation whatsoever in this regard. However, a

too strict understanding of what constitutes a fact would exclude the sheer possibi-
lity of ever revising a judgment on jurisdiction7O. Said judgments typically deal
with questions contained in Articles 35, 36 of the Statute, i.e. legal questions. It fol-
lows that if the wording &quot;fact&quot; was to be understood in its narrowest meaning, Ar-

66 The wording &quot;essential error&quot; originated from a text voted by the International Law Institute in

1876, see Sandifer (note 24), 423; see the decision of the Trail Smelter Arbitration Tribunal, in M.
Wh i t e m a n, Digest of International Law, Vol. 12, which found that &quot;the proper criterion lies in a

distinction not between essential errors in law and other errors, but between manifest errors [ ] such
as would be committed by a tribunal that would overlook a relevant treaty or base its decision on an

agreement admittedly terminated, and other errors in law&quot;, 1130, at 1136.
67 Ibid, 1135; also at the Hague Peace Conference of 1899, the question arose whether the disco-

very of fraud was embraced within the concept of a &quot;new fact&quot;, Proceedings of the Hague Peace

Conferences, The Conference of 1899, 753, at Whiteman, ibid., 1129.
68 in the Baron de Neuflize v. Disconto Gesellscbaft Case, the Franco-German Mixed Arbitral

Tribunal held that &quot;[ I in order to justify revision it is not enough that there has taken place an error

on a point of law or in the appreciation of a fact, or in both. it is only lack of knowledge on the part
of the judge and of one of the parties of a material and decisive fact which may in law give rise to the
revision of a judgment&quot;, 7 Recuell des d6cisions des Tribunaux Arbitraux Mixtes, 629.

69 Dissenting Opinion of Judge Ve r e s h c h e t 1 n, Application for Revision Case (note 1), para. 10.

Judge Ve r e s h c h e t 1 n also concluded that statehood and being a party to a treaty constitute facts
and he notes &quot;that the Russian text of Article 61 of the Statute uses the word &apos;circumstances&apos; in place
of the word &apos;fact&apos; used in the English text&quot;.

70 See also Dissenting Opinion of Judge D i m i t r i j e v i c, Application for Revision Case (note 1),
para. 10: &quot;Article 61 of the Statute does not distinguish between various kinds of judgments. For this
simple reason, the notion of &apos;fact&apos; relied upon in Article 61 should be broad enough to accommodate
various types of facts which serve as a basis for all legal conclusions.&quot;
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ticle 61 of the Statute would be rendered meaningless with regard to jurisdictional
issues, thereby denying one of the parties a procedural right laid down in the Stat-

ute. Therefore, at least in the context of the revision of judgments on jurisdictional
matters, a somewhat broader understanding of what constitutes a relevant fact

seems allowable. In this regard Judge D i m i t r i j e v i c in his dissenting opinion
rightly held that &quot;[a] legal fact, a fact in law, is something that legally exists, that

&quot;71belongs to legal reality as a product of legal rules
It follows, that the question whether the FRY was a member of the United Na-

tions or not and ipso facto a party to the Statute of the Court or not, and finally
whether it did or did not remain bound by the Genocide Convention are factual

questionS72. In this regard it is noteworthy that the requirement of the discovery of
73

a fact is also fulfilled if a fact&apos;s non-existence is discovered
The judgment is not entirely clear about whether the Court, which refers to the

alleged facts as &quot;legal consequences&quot; respectively consequences which &quot;[ ]cannot
be regarded as facts within the meaning of Article 61 &quot; does indeed not regard them
to be facts because in the judgment it is also stated, that: the FRY does not

&quot;74rely on facts that existed in 1996

2. Existence of the Fact Prior to the judgment to Be Revised having
Rendered

Apart from the problem of what materially qualifies as a fact in the sense of Ar-

ticle 61 of the Statute, with regard to the Yugoslav application it was also question-
able, whether the connected requirement of the discovery of said fact had been

met. The Franco-Bulgarian Mixed Arbitral Tribunal in 1929 held that: &quot;[ I the use

of the word &apos;discovery&apos; implies unquestionably the existence of the fact, which was

unknown to the Tribunal, at the time when it gave the decision [ ]&quot;75. In this re-

gard, it is also quite telling, that in 1920 the Advisory Committee of jurists decided

to drop the - possibly confusing - &quot;new&quot; with respect to facts in the first paragraph
of Article 61 of the Statute of the Permanent CoUrt76, and it seems to be established

77jurisprudence that the fact must have existed before the sentence was rendered

Furthermore, evidence of a new fact, which has come into existence only after the

71 Ibid. para. 3.
72 Ibid.
73 Dissenting Opinion of Judge D i in i t r i j e v i c, ICJ Application for Revision Case (note 1),

para. 11.
74 Application for Revision Case (note 1), 22, para. 69 (emphasis added).
75 Franco-Bulgarian Mixed Arbitral Tribunal, Battus Case (1929), 9 Recuell des d6cisions Tribu-

naux Arbitraux Mixtes, 284, at 286, (Translation).
76 Documents, League of Nations, 139.
77 Minutes of the Advisory Committee of jurists, 93; however, in the PCIJ Advisory Opinion on

the Question of the Monastery of Saint-Naoum, Ser. B/No. 9, 22, the Court differentiated between

new facts and facts unknown at the time of the judgment and seemed to qualify both as relevant facts

capable of triggering revision.
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decision, is inadmissible as a ground for revision78. Additionally, the very structure

of Article 61 of the Statute presupposes this understanding, because if the fact had

not existed at the time the judgment was rendered, the ignorance of it could from

the outset in no case be due to negligence, which would be contrary to the assump-
79

tion entailed in Article 61 that ignorance may in fact be due to negligence
It follows, that the original assertion that the admittance of the FRY to the Uni-

ted Nations in November 2000, having occurred four years after the judgment to

be revised was rendered, could not be qualified as the relevant fact. Accordingly,
the Court held in its judgment that &quot;[a] fact which occurs several years after a judg-
ment has been given is not a &apos;new&apos; fact within the meaning of Article 61 [ ] &quot;80, and
concluded that &quot;[ I admission [to the United Nations] cannot be regarded as a

new fact [ ]1181. On the contrary, the Tunisian application relied on a map which

had already existed when the original judgment was delivered, but which had only
been discovered thereafter82.

However, the admittance of the FRY to the United Nations as a new member

allegedly had revealed two additional facts and the Court had to answer the ques-

tionl whether these consequences84, arguably qualifying as facts in the material

sense of the word, fall within the range of Article 61 of the Statute. In this regard,
the Court in its judgment rather briefly declares that &quot;[ I the FRY does not rely on
facts that existed in 19961185, and that the application for revision is based &quot;[ ] on

the legal consequences which it [the FRY] seeks to draw from facts subsequent to

the judgment which it is asking to have revised&quot;86. However, the crucial question,
i.e. why the alleged facts constitute mere legal consequences instead of facts exist-

ing at the relevant time, is left unexplained.
In his dissenting opinion, Judge D i in i t r i j e v i c points out that the FRY &quot;seeks

to prove that the fact on which the Court relied in its 1996 judgment did not ex-

78 Franco-Bulgarian Mixed Arbitral Tribunal, Battus Case (1929), 9 Recueil des decisions Tribu-

naux Arbitraux Mixtes, 284, at 286; Franco-German Mixed Arbitral Tribunal, Creange Case (1924), 5

Recueil des decisions Tribunaux Arbitraux Mixtes, 114, at 116; Franco-German Mixed Arbitral Tribu-

nal, Guillaume Kricbel Case (1928), 8 Recueil des decisions Tribunaux Arbitraux Mixtes, 764, at 765;
Franco-German Mixed Arbitral Tribunal, Otzenberger Case (1929), 9 Recueil des decisions Tribunaux

Arbitraux Mixtes, 272, at 274; Ch. M e u r e r, Die Haager Friedenskonferenz, 365. See also Case 267/

80 Rev Risiera Modenese Srl v. Council, Commission and Birra Peroni SpA (1985), ECR 3499, 3504,

para. 10; BellintaniCase 116/78 (1980), ECR 23 Case T-4/89.
79 Observations of Libya on the Application submitted by Tunisia for Revision and Interpretation

of the judgment of 24 February 1982, 60, para. 31.
80 Application for Revision Case (note 1), 22, para. 67.
81 Ibid, para. 68. See however the Dissenting Opinion of judge Ve r e s h c h e t i n, who concludes

that &quot;The fact is, Yugoslavia was not a Member of the United Nations in 1996. This fact constitutes

the new fact&apos; for the purposes of Article 61 of the Statue&quot;, ibid. para. 28.
82 ICJ Rep. 1985, 195.
83 CR/2002/42, 17, para. 2.2. (Varady).
84 Bosnia and Herzegovina argued that if these consequences were the only possible ones a legal

vacuum (CR/2002/43, 12, para. 11 (Pellet)) or a period of lawlessness (CR 2002/41, 25-26, paras 36-

39 (vdn Biesen)) with harmful consequences for all concerned would have been created.
85 Application for Revision Case (note 1), 22, para. 69.
86 ibid.
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iSt&quot;87 and indeed, it seems plausible to argue that admission as a new member re-

811veals that prior to that event no membership existed It is notable, that the Court
without endeavouring into the question why the FRY&apos;s invocations would be mere

legal consequences instead of non existing facts averts this conclusion by qualifying
the membership situation of the FRY vis-a-vis the United Nations as a membership
sui` generiS89. This however, is a question of the fact&apos;s decisiveness, which indeed
cannot preclude a fact form falling within the timeframe of Article 61 of the Stat-
ute9o.

Nevertheless, it seems logical that if the belated factual event, i.e. admittance to

the United Nations as a new member, does not fall within the chronological order
entailed in this provision, it may be contradictory to revert to its legal conse-

quences, be they facts or not, which were only brought to light and clarified

through said event. The chronological order implied by Article 61 of the Statute
makes it abundantly clear that the emergence of a new situation in view of which
the Court would have judged differently is not in itself a ground for revision. Only
in the exceptional case that an existing fact was for some reason not known at the
time of the judgment, this miscarriage of justice may be healed through the me-

dium of revision.
From the Court&apos;s line of argumentation in the present case, it follows that ad-

mission to the United Nations cannot be equated with for example the discovery
of a map. On the contrary, in light of the judgment new admission cannot likewise
be treated as the vehicle through which the primary fact, i.e. not having been a

member to the United Nations ex ante, was revealed. However, the answer why
new admission does not feature the same consequences as e.g. the discovery of a

map, in other words why it does not have the capacity to reveal the underlying pri-
mary fact, is left open in the judgment.

It can only be deduced from the judgment that from the Court&apos;s point of view
such an equation of new admission and the discovery of a map would blur the vi-

sion on the fact that still the map had been in existence all the time, whereas admis-
sion to the United Nations is a first time factual event, not only revealing but argu-
ably for the first time creating certain legal consequences.

In this regard, the El Salvadorian application and the application of the FRY fea-
ture some similarities, because the &quot;avulsion&quot; referred to by El Salvador could like-
wise not be proven at the time of the original judgment, but only afterwards
through newly developed scientific methods9l. In this connection, in the Case Rev.
Ferrandi v. Commission the European Court ofJustice considered medical reports
made after the contested judgment had been rendered as the relevant facts92, and it

87 Dissenting Opinion of Judge D i m i t r i j e v i c, Application for Revision Case (note 1), para. 11.
88 Ibid., para. 49.
89 Cf. Application for Revision Case (note 1), para. 69.
90 Ibid., para. 71.
91 Application for Revision of the judgment of 11 September 1992 in the Case concerning the

Land, Island and Maritime Frontier Dispute (El Salvador v. Honduras: Nicaragua intervening) (EL
Salvador v. Honduras).
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has been induced therefrom, that where the discovered fact constitutes evidence of

a primary fact, it can be used as the basis for an application for revision even if it

came into existence after the principal judgment93 However, these reports related

to the applicant&apos;s medical condition at the time of the judgment, i.e. primary facts

already in existence before the delivery of the judgment and similarly, the &quot;avul-
sion&quot; [i.e. the primary fact] alleged by El Salvador, although not provable at the

time, had already been in existence at the time of the original judgment. On the

contrary, in view of the Court&apos;s argumentation in the current case, the admission to

the United Nations has to be regarded as establishing the &quot;primary fact&quot;, i.e. not

having been a member of the United Nations ex ante, as a retroactive consequence.
Indeed it is true that retroactive consequences cannot be regarded as facts falling

within the scope of Article 61 of the ICJ&apos;s Statute. The requirement of the existence

of the &quot;newly discovered fact&quot; is the most important one because its precise identi-
fication affects all subsequent requirements of Article 61 of the Statute. Even if a

retroactive consequence qualified as a fact, and even if the conclusions derived
from it were the only possible conclusions, they would not have been in existence

at the time of the judgment. Thus following, they could not possibly have been
known by the Court nor by the party seeking revision, and this ignorance could

not possibly have been due to negligence. However, Article 61 of the Statute clearly
presupposes that the relevant facts could have been known and if they had not

been, that this ignorance could have been due to negligence.
It follows, that if retroactive legal effects were to be encompassed by Article 61

of the Statute, its deliberately and most reasonably stringent requirements could be
rendered meaningless. In view of Article 61&apos;s exceptional character and its capacity
to disapply the fundamental concept of res Judicata, it would be contrary to the

underlying principle of the peaceful and lasting settlement of disputes, if retroactive
effects were to be allowed as an applicable ground for revision.

Nevertheless, the Court does not explain the crucial question why not being a

member of the United Nations, revealed through new admission to the United Na-

tions, constitutes such a retroactive consequence instead of a relevant fact. It is

noteworthy that in order to deliver its judgment the Court did not have to raise
this question at all because in light of the now established sui generis membership
situation, the fact would in any case have lacked the required decisiveness. Since
the Court did raise the question it seems unfortunate that in view of possible revi-

sion applications in the future it did not take advantage of the opportunity to deli-

ver an applicable distinction between mere retroactive consequences and facts fall-

ing with in the scope of Article 61 of the ICJ&apos;S Statute.

92 Case C-403/85 Rev Ferrandi v. CommlSmn (1991) ECR 1-1215, 1220, para.12; the application
was declared inadmissible because the time-limit had evidently not been observed.

93 L a s o k (note 35), 519.
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3. Decisive Factor

According to Article 61, paragraph 1, of the Statute, the fact must be of such a

nature as to constitute a decisive factor. This is the case if, had the fact been known

at the time, the prior judgment would have been materially different94. Conse-

quently, in revision proceedings, it is the task of the Court to place the newly dis-
covered fact alongside the facts of the case earlier assessed and to determine
whether such new fact materially modifies their significance and the conclusions
drawn from theM95. Decisiveness is not established if the discovered fact was only
an a d d i t i o n a I factor which the court did not consider at the time96, nor if the

Court could have been more specific had it been known97, nor if it only reaffirms a

fact already known at the time of the judgement98. The burden of proof of a fact&apos;s
decisiveness lies on the applicant, and it can only be established in light of the para-
meters set up by the judgment to be revised99.

For this reason, the respective applicants in the Tunisia Case as well as in the

present case pointed out at length the findings of the Court in its original judgment.
If the ratio decidendi of the first judgment is the relevant criterion, decisiveness
should be quite easy to establish if the court has exclusively based its findings on a

particular fact, the non-existence of which only subsequently becomes known.

Indeed, if it was true, as the FRY argued, that the 1996 judgment was solely
based on the finding that: &quot;[ ] the Court was open to the FRY only on the basis

that it assumed the FRY to be a member of the United Nations and ipso facto a

party to the Statute of the Court, that it continued the personality of the former

Yugoslavia and that it thus remained bound by the Genocide Convention&quot;100, it

would have been most probable that the fact that the FRY was not a Member of
the United Nations in 1996, revealed through its admission in November 2000, as

well as the according conclusion that it was neither a party to the Statute of the
Court nor to the Genocide Convention, would have materially altered the 1996

judgment and would thus have been a decisive factor&apos;01. Whilst the Court did not

have to elaborate on the question of the fact&apos;s decisiveness, it nevertheless empha-

94 Franco-German Mixed Arbitral Tribunal, Heim and Chamant Case (1922), 3 Recueil des d6ci-
sions des Tribunaux Arbitraux Mixtes, 50, at 55; Belgian-German Mixed Arbitral Tribunal, La Su6-

dolSe Case (1924), 4 Recueil des d6cisions des Tribunaux Arbitraux Mixtes, 315, at 316. See also Case
116/78 Rev Bellintant v. Commission (1980) ECR 23; Case 107/79 Rev Schuerer v. Commission

(1983), ECR 3805, 3808, para. 7.
95 (Baron de Neuflize (France) v. Diskontogesellscbaft et al. (Germany), Franco-German Mixed

Arbitral Tribunal 1927, 7 Recueil des decisions des Tribunaux Arbitraux Mixtes, 629; Iran-United

States Claims Tribunal, Decision No. DEC 118-148-1, 28 Dec. 1993, at 20. For this reason, in its

judgment the Court pointed out at length the factual situation in 1996, see Application for Revision

Case (note 1), 6-21, paras 18-64.
96 Case 40/71 Richez-Parise v. Commission (1972) ECR 73; Case 37/71 Rev Jamet v. Commission

(1972) ECR 295.
97 ICJ Rep. 1985, 213, para. 39.
98 Case 56/75 Rev Elz v. Commission (1977) ECR 1617, 1620, para. 5 et seq.
99 Rosenne (note 33), 1670.
100 CR/2002/40, 39, paras 3.13, 3.14 (Varady).
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sized that General Assembly resolution 55/12 of 1 November 2000 cannot

have changed retroactively the sul generis position which the FRY found itself in

vis- the United Nations over the period 1992 to 2000, [ ]11102 Following this

line of argumentation, new admission to the United Nations could not have af-

fected the situation prevailing in 1996 and would thus not have materially altered

the Court&apos;s findings at that time.

Apart from these substantive problems, arising in the context of the establish-

ment of decisiveness, there were quite some uncertainties among the parties as to

what belongs to the merits stage of the proceedings and what had to be argued
within the context of the admission of the application for revision&apos;03. In the ab-

sence of any precedent, it remained quite unclear bow far the Court has to go into

the question of a fact&apos;s decisiveness at the first stage of the proceedings and what

remains to be decided in the second phase&apos;04. The Statute expressly provides in Ar-

ticle 61, paragraph 2, of the Statute, that the procedure commences with a judgment
of the Court, recording the existence of a new fact, recognizing that it has such a

character as to lay the case open to revision and declaring the application admissi-

ble on this ground&apos;05. Thus, the Statute seems to preclude the possibility to deliver

the decision on admissibility at the same time as the judgment on the merits of the

application&apos;06. However, contrary to Article 100 of the Rules of Procedure of the

Court of justice of the European Communities, neither the Statute nor the Rules

of the ICJ expressly state that the decision on admissibility is not to prejudice the

decision on the merits&apos;07.

101 Cf. CR/2002/40, 36, para. 3.2. (Varady). Although in 1996 the Court could possibly have based

its jurisdiction on other grounds than the ones the FRY took as axiomatic in its application. Cf. Dis-

senting Opinion of Judge D i in i t r i J e v i c, Application for Revision Case (note 1), para. 57. However,
the Court did not expressly rely on any other such ground, i.e. it did not rely on Article 93, para-

graph 2, of the Charter nor did it rely on Article 35, paragraph 2, of the Statute of the Court cf. CR/
2002/40, 39, para. 3.13. (Varady), nor did the Court resort to any alternative justification linking the

FRY to Art IX of the Genocide Convention other than that it remained bound by said convention in

the continuation of the former SFRY, see ICJ Rep. 1996, 610, para. 17.
102 Application for Revision Case (note 1), para. 71.
103 CR/2002/40, 39, para. 3.14. (Varady); CR/2002/42, 33, para, 4.4 (Zimmermann).
104 ICJ Rep. 1985, 192, at 247 (Bastid, Sep. Op); CR/2002/41, 44, para. 43 (Pellet).
105 Application for Revision Case (note 1), 5, para. 15; ICJ Rep. 1985, 197, para. 8. The Rules of

Procedure of some of the Mixed Arbitral Tribunals, however, did not prescribe such a two stage

procedure but left the procedure of revision entirely to be regulated by the tribunal, see e.g. Roma-

nian-German Mixed Arbitral Tribunal, I Recueil des d6cisions des Tribunaux Arbitraux Mixtes, 939-

948; Franco-Turkish Mixed Arbitral Tribunal, 5 Recueil des d6cisions des Tribunaux Arbitraux Mix-

tes, 984-993.
106 See also Article 99, paragraph 4, of the Rules of the Court which reads: &quot;If the Court finds

that the application is admissible it shall fix time-limits for such further proceedings on the merits of

the application as, after ascertaining the views of the parties, it considers necessary&quot;. According to

Article 127, paragraph 2, of the Rules of Procedure of the Court of First Instance of the European
Communities &quot;Without prejudice to its decision on the substance, [ ], give its decision on the admis-

sibility of the application&quot;. According to paragraph 3 &quot;If the Court of First Instance finds the applica-
tion admissible, it shall proceed to consider the substance of the application See also Dissenting
Opinion of Judge Ve r e s h c h e t i n, Application for Revision Case (note 1), para. 28, who notes that

&quot;Such a procedural decision would not have prejudged the ultimate result of the revision&quot;.
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If, as the wording of Article 61 of the Statute seems to imply, the Court already
had to adjudge at the first stage of the proceedings that the fact is of such a nature

that it would have materially altered the prior judgment, i.e. that it would consti-
tute a decisive factor, it is questionable what would then be left to be decided at the
second stage of the proceedings, provided for in Article 61, paragraph 2, of the Sta-
tute&apos;08. So far no case has ever proceeded to this second stage of proceedings and
consequently, there is no authority in light of which an analysis of the correct pro-
cedure would be possible. However, whilst the silence of the Statute and the Rules
could be interpreted as leaving the Court a wide range of discretion in this regard,
in the light of the exceptional nature of the revision proceedings, it seems more

plausible that the system of two stages is strictly to be abided by. This suggests that
at this first stage of the proceedings, the scope of the Court&apos;s enquiry into the ad-
missibility is limited to finding out if a fact exists and whether it is of such a nature

as to be capable of altering the prior judgment, but not whether it does in substance
do so&apos;09.

This would also provide for an adequate standard of proof which could reason-

ably be imposed on the applicant, because in such a case, it would be sufficient for
the applicant to establish before the Court the plausible possibility that the fact, if
known at the time of the judgment, would have altered the findings of the Court.
In any other case, the applicant would be obliged to provide that the Court beyond
doubt would have decided differently, which would mean, requiring the impossi-
ble.

If on such basis, the application is found to be admissible, the Court is still not

prevented by its decision on admissibility from later finding that the fact lacked
such decisive character&quot;O. In its judgment in the Tunisian Case, the Court went so

far to conclude that its reasoning was &quot;wholly unaffected by the evidence now pro-
duced&quot; and that the discovered fact &quot;would not have changed&quot; its prior decision&apos; &quot;.
However, this does not contradict the aforementioned line of argumentation, be-
cause the Court had already declared the application for revision inadmissible on

other grounds and only in the exercise of its &quot;freedom to select the ground upon
which it will base its judgment&quot;, it decided to also deal with the aspect of decisive-
ness before turning to the request for interpretationl 12.

It is also questionable whether the Court, once the case is opened for revision, is

bound by its legal reasoning in the principal judgment in the context of which the

107 See L a s o k (note 35), 522.
108 See also CR/2002/41, 45, para, 46 (Pellet).
109 in this regard, see also Rule 80, paragraph 1, of the Rules of the European Court of Human

Rights which reads: &quot;A party may, in the event of the discovery of a fact which m 1 g h t by its nature

have a decisive influence (emphasis added); see also Bellintanz Case 116/78 (1980) ECR 23 Case
T-4/89, 27, para. 2.

110 Dissenting Opinion of Judge D i m i t r i j e v 1 c, Application for Revision Case (note 1), para. 57;
Dissenting Opinion of Judge Ve re s h c h e t i n, ibid., para. 28. See also L a s o k (note 35), 522.

111 ICJ Rep. 1985, 213, para. 38.
112 ICJ Rep. 1958, 62; cited at ICJ Rep. 1985, 207, para. 29.
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discovered fact has to be implemented or if it may refer to reasons not mentioned
in its prior judgment. Indeed, Judge D i m i t r i j e v i c considered that &quot;[ ] there
could have been other bases for the jurisdiction of the Court They could have
been examined had the case been opened for revision&quot; 13.

4. Knowledge of the Newly Discovered Fact

Although the Court did not have to endeavour into any of the further require-
ments of Article 61 of the Statute, the arguments of the applicant as well as of the

respondent raised important questions in this regard. Article 61 of the Statute re-

quires that the fact was, &quot;[w]hen the judgment was given, unknown to the Court,
and also to the party claiming revision, [ ], and that such ignorance was not due
to negligence&quot;. This latter part was not included in Articles 55 and 83 of the Hague
Conventions but only later on introduced by the Committee of jurists into the
Statute of the PCIJ114. In the absence of authority, one must assume that this part
exclusively refers to the party claiming revision&apos; 15and that the applicant is required
to prove its previous ignorance of the new fact adduced&apos; 16.

a) Standard of Knowledge

In the Tunisia Case the Court held that the Court must be taken to be aware of

every fact established by the material before it, whether or not it expressly refers to
17such fact in its judgment&apos; Also, a party cannot argue that it was unaware of a

fact which was set forth in the pleadings of its opponent, or in a document an-

nexed&apos;18. It follows that the condition of ignorance is not satisfied if the fact in

question has been referred to in any manner, or simply known, even if not ex-

pressly referred to, in the course of the proceedings.119 If the applicant has knowl-
edge of the facts relied on, he remains bound by the res Judicata of the original

120 121judgment The relevant moment in time is when the judgment was given

113 Dissenting Opinion of Judge D i in i t r i J e v i c, Application for Revision Case (note 1), para. 57.
See also Separate Opinion of Judge K o r o in a, ibid., para. 11 et seq.

114 Proc6s-Verbaux, Proceedings of the Committee, 744.
115 See Rule 80, paragraph 1, of the Rules of European Court of Human Rights in which the

according part reads as follows &quot;was unknown to the Court and could not reasonably have been
known to that party&quot;. See also CR/2002/41, 29, para. 48 (van Biesen).

116 Franco-German Mixed Arbitral Tribunal, de Tayrac Case (1929), 9 Recueil des D6cisions des
Tribunaux Arbitraux Mixtes, 492, at 494.

117 ICJ Rep. 1985, 203, para. 19.
118 Ibid.
119 Case 116/78 Rev Bellintani v. Commission (1980) ECR 23, 26, para. 2.
120 See also the Polypropylene Cases Case T-4/89 Rev BASF v. Commission (1992) ECR 11-1591;

Case T-8/89 Rev DSM NV v. Commission (1992) ECR 11-2399; Case T-14/89 Rev Montecatini SpA
v. CommISSiOn (1992) ECR 11-2409.
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Accordingly, the FRY had to show that, in 1996, neither the Court nor the FRY

were aware of the allegedly &quot;newly discovered facts&quot;, i.e. that it was unkown to

both that the FRY did not remain bound by the Genocide Convention and that it

had not, at the time, been a member of the Court&apos;s Statute122. Bosnia and Herzego-
vina, however, contested that the Court already in its Order of 8 April 1993 had

raised the membership issue and had considered that &quot;the solution adopted was not

free from legal difficulties&quot;123. Furthermore, Bosnia and Herzegovina brought for-

ward that the Court had been aware of the fact that the situation created by resolu-

tion 4711 could be terminated in the future but albeit based its prima facie jurisdic-
tion as well as its definitive jurisdiction on Article IX of the Genocide Conven-

1 124tion

Evidently, the FRY had at all relevant times been fully aware of the then ongoing
debate about its status as continuator of the former SFRY and about its member-

ship situation, during which debate many states took the position that the FRY

should apply for United Nations membership125. However, neither the Court nor

the FRY could have possibly known the exact future outcome of the debate nor

could they have known when it would be resolved126. In this regard, judge D i in i -

t r i j e v i c held that the relevant fact &quot;was unknown in its totality&quot;127. It follows

that simply awareness of the debate in itself could not have qualified as relevant

&quot;knowledge&quot;.
However, if seen in the light of the Court&apos;s findings, the absence of knowledge is

due to the immanent peculiarity of this revision proceeding, being based on &quot;facts&quot;

which were only retroactively revealed through admittance to the United Nations.

Accordingly, in the Court&apos;s view there would not even have been the abstract pos-

sibility to know of their existence. It is already for this reason that the Court ruled

out that the alleged facts constitute facts within the meaning of Article 61 of the

Statute, i.e. because they did not exist at the time of the judgment128. Nevertheless,
the Court also deals with the requirement of knowledge stating that &quot;[alll these ele-

ments were known to the Court and to the FRY at the time when the judgment
was given&quot;129 and what remained unknown in July 1996 was if and when the

&quot;130FRY would apply for membership in the United Nations

121 CR/2002/40, 56, para. 6.3; see also Belgian-German Mixed Arbitral Tribunal, Betz Case (1929),
9 Recued des d6cisions des Tribunaux Arbitraux Mixtes, 654, at 655.

122 CR/2002/40, 41, paras 4.1 et seq. (Varady).
123 ICJ Rep. 1993, 14, paras 14-18, in para. 18 the Court states that &quot;the solution adopted is not

free from legal difficulties&quot;.
124 ICJ Rep. 1993, 16, para. 26; IQJ Rep. 1993, 338, para. 25; ICJ Rep. 1996, 595, para. 41; see also

the Court&apos;s Orders of 1999 delivered in the NATO cases.

125 Written Observations Bosnia and Herzegovina, 25-26, paras 3.7, 3.9; CR/2002/41, 33, para. 9

(Pellet).
126 Dissenting Opinion Judge V e r e s h c h e t i n, paras 13 et seq.; Dissenting Opinion, judge D i -

rn i t r i j e v 1 c, paras 12 et seq.
127 Dissenting Opinion, Judge D i m i t r i J e v i c, para. 12.
128 Application for Revision Case (note 1), 22, para. 69.
129 Ibid., 23, para. 70.
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b) Attribution of Knowledge

Furthermore, in order to establish that the fact was unknown to the applicant,
the question has to be answered whose knowledge is attributable to the applicant
State&apos;31. In the absence of any authority with regard to this requirement, in analogy
to Article 4 of the ILC Draft Articles on State Responsibility only the knowledge
of State organs should be considered as knowledge of the State132.

c) Standard of Negligence

The requirement of &quot;ignorance not due to negligence&quot; raises the question what
kind of indicia a State is obliged to react to and what efforts it has to undertake in

this regard, if it wants to observe due diligence133. In the Tunisia Case, the relevant

fact, i.e. the Resolution of the Council of Ministers, had been published prior to

the judgment in the Libyan Official Gazette134. The Court held that &quot;[ I the rea-

sonable and appropriate course of action to be taken by Tunisia, would have been

to seek to know the co-ordinates of the Concession&quot; and that Tunisia had failed to

prove why it would have been impossible for it to seek this information, nor had it

proven that it had attempted to do S0135. With regard to the standard of diligence,
the Court stated that &quot;[ ] normal diligence would require that, when sending a de-

legation to negotiate a continental shelf delimitation [ 1, a State should first try to

learn the exact co-ordinates of the other party&apos;s concession&quot; 136. In the end, the
Court rejected Tunisia&apos;s application for revision, because it found that the bound-

ary co-ordinates were obtainable by Tunisia and that it was in Tunisia&apos;s own inter-

137est to ascertain them
In view of the exceptional character of revision proceedings, capable of disapply-

ing the principle of res Judicata, a high standard is to be applied in this regard, re-

quiring the applicant to undertake every effort to obtain the documents in ques-

130 Ibid.
131 With regard to the attribution of knowledge, see generally the Corfu Channel Case, ICJ Rep.

1949, 17-22, paras 1, 2.
132 Draft Articles on Responsibility of States for Internationally Wrongful Acts, Report of the

ILC Fifty-third session, GAOR, Fifty-sixth session No. 10 (A/56/10); CR/2002/40, 62, para. 7.2. (Va-
rady), where Article 4 of the ILC Draft Articles was applied in the context of the discovery of the
fact in order to establish that the time-limit had been observed and that Mr. Kostunica&apos;s acts and

knowledge were not attributable to the FRY, because at the relevant time, he acted as a private per-
son; see also CR/2002/41, 28, para. 46 (van Biesen).

133 In Rule 80, paragraph 1, of the Rules of European Court of Human Rights, the applicable
standard of diligence is somewhat more specified as could not reasonably have been known to

that party, [...]&quot;.
134 ICJ Rep. 1985, 205, para. 24.
135 Ibid., 206, paras 25, 27.
136 Ibid.
137 ICJ Rep. 1985, 206-207, para 28.
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tion. If careful preparation of the case would have avoided the situation from the

beginning, the applicant is barred to take recourse to revision138.

Basing itself on the judgment in the Tunist&apos;an Case, the FRY argued that negli-
gence could only be established if &quot;[ I two factors combined together yielded this

result&quot;, i.e. if the newly discovered facts had been obtainable at the time and if it

had been in the applicant&apos;s own interest to ascertain them139. The applicant then

went on to argue that the fact, that the FRY did not continue the personality and

treaty obligations of the former SFRY was neither obtainable at the time of the
140judgment, nor that it had been in the FRY&apos;s own interest to ascertain them

Whereas Bosnia and Herzegovina contested that the new situation was solely due

to a change of policy on the side of the FRY and that the newly discovered fact was

directly connected to the FRY&apos;s own decision to act or not to act in a specific
way141, the FRY contended that it was not the FRY who should or could have es-

142tablished the true facts In reliance on a letter from the Legal Counsel of 29 Sep
tember 1992, which stated that: &quot;[ I resolution [General Assembly resolution 47/

1] neither terminates nor suspends Yugoslavia&apos;s membership in the Organiza-
tion&quot;143, and also referring to an explanation of the Depositary with regard to the
then ensuing situation144, the FRY argued that the competent authorities had failed

to clarify the situation145. Bosnia and Herzegovina objected that the ambiguous
membership issue could have been easily resolved, if the FRY had applied for Uni-
ted Nations membership, as had already been recommended to the FRY by all
other, former Republics of Yugoslavia, the Security Council and the General As-

sembly in September 1992146. Bosnia and Herzegovina argued that, by not reacting
to the repeated pleas of the United Nations&apos; organs to submit an application for

membership over a period of eight years, the FRY was negligent&apos;47.
The standard of negligence which the Court applied in the Tunisi&apos;an Case is not

directly conferrable to the present case. Whereas in the former case the fact had
been objectively obtainable, in the latter case at the time of the 1996 judgment, it

was not. Again, this is due to the peculiarity of the present case, i.e. that the fact,
that the FRY had not been a member of the United Nations at the relevant time,

138 L a s o k (note 35), 518; see also B i n C h e n g who states &quot;Thus, it may be said that where a

party has all the time it desires to prepare a case before submission, the non-discovery of some essen-

tial fact gives rise to at least a presumption of negligence&quot;, General Principles, 368.
139 CR/2002/40, 56, para. 6.5. (Varady).
140 Ibid.
141 CR/2002/41, 27, paras 45 et seq.
142 CR/2002/40, 59, para. 6.13. (Varady).
143 CR/2002/40, 58, para. 6.12. (Varady).
144 Multilateral Treaties Deposited with the Secretary- General, Historical Information, at: http://

untreaty.un.org./ENGLISH/bible/englishinternetbible/historicalinfo.asp
145 CR/2002/40, 59, para. 6.13. et seq. (Varady).
146 CR/2002/41, 29, para. 49 (van Biesen).
147 Written Observations of Bosnia and Herzegovina, 26, para. 3.11.; Pellet CR/2002/41 32-33, pa-

ras 6 et seq.; see also Resolutions 777 (1992) of 19 September 1992 and 821 (1993) of 28 April 1993 of
the Security Council and Resolution 47/1 of 19 September 1992, cited by numerous subsequent reso-

lutions, or 48/88 of 20 December 1993, of the General Assembly.
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has only been revealed retroactively. Article 61 of the Statute does not require the

applicant to establish a fact for the first time, but only imposes the duty to investi-

gate and to undertake every reasonable effort to obtain precise knowledge of an al-

ready existing fact.

d) Distinction Between the Document and Its Content

With regard to the discovery of a map or document in a boundary dispute, the

somewhat typical revision case, it is questionable whether &quot;knowledge&quot; in Article
61 of the Statute refers to knowledge of the existence of such a document or to

knowledge of its material content148. In the latter case, the sole knowledge of a

document&apos;s existence at the time of the judgment would not suffice to preclude re-

vision. Still, applying a high standard of diligence, the applicant would be required
to undertake every effort to obtain the document and to learn of its contents.

It is however hard to see, how the applicant should evaluate a document&apos;s possi-
ble decisiveness without knowing its material content. In its Monastery of Saint

Naoum Advisory Opinion, the PCIJ held that fresh documents do not in them-
selves amount to fresh facts, but that it depended on their content whether they
constituted evidence of facts previously unknown149. From these findings, it fol-
lows that the relevant knowledge would have to refer to the content of the docu-

ments.

If however, &quot;knowledge&quot; refers to the material content, the applicant, while

knowing of the existence of a document, could subsequently heal its mistake of not

having appreciated its significance at the time of the original judgment through re-

150vision, which would be contrary to the principle of good faith In the end, in the

practice of the Court, a distinction between knowledge of the document and

knowledge of its contents seems to be almost impossible to prove&apos;51. It may be for
this reason that the Court in the Tunisian Case vaguely concluded in this context

that the concession boundary co-ordinates were obtainable by Tunisia and
52that for this reason ignorance of a new fact not due to negligence was lacking&quot;

Similarly, the European Court of justice in the Mandelli Case rejected an applica-
tion for revision because the applicant knew of the existence of an audit report at

the time of the judgment and nothing had prevented it from getting hold of it dur-

ing the earlier proceedings or from asking the Court to exercise its powers to call
153for its production

148 Cf. Case 1/60 FERAM v. High Authority (1960) ECR 165. In this case, the Court seems to

have drawn a distinction between knowledge of the existence of the documents in question and

knowledge of their contents, see L as o k (note 3 5), 518.
149 PCIJ, Advisory Opinion on the Question of the Monastery of Saint-Naoum, Ser. B/No. 9, 22.
150 CR/2002/41, 36, para. 22 (Pellet).
151 Cf. L a s o k (note 35), 51 S.
152 ICJ Rep. 1985, 207, para. 28.
153 Case 56/70 Fonderie Acciaierie Giovanni Mandelli v. CommISSion (1971) ECR 1.
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e) Applicability of Concepts of Estoppel, Acquiescence and Good Faith in

Revision Proceedings

For many years, the FRY maintained and reiterated the postulate of continu-

ity154. Furthermore, the FRY had repeatedly expressed its intention to remain

bound by the terms of the Genocide Convention&apos; 55. On this basis, Bosnia and Her-

zegovina argued that apart from its legal status, according to general principles of
international law, particularly acquiescence and estoppel, the FRY was bound by

156its own prior statements

It is well recognized that declarations made by way of unilateral acts, concerning
legal or factual situations, may have the effect of creating legal obligations&apos;57. Not
only had the FRY expressed its intention to abide by all the commitments that the

SFRY was formerly bound to, but it had also not objected to the Court basing its

jurisdiction on Article IX of the Genocide Convention in 1993 as well as in

1996158. Furthermore, the FRY brought forward counterclaims against Bosnia and

Herzegovina as well as applications against NATO States unconditionally invoking
this Article as the basis for the Court&apos;s jurisdiction&apos; 59. Bosnia and Herzegovina
contended that it had relied on this conduct, that it had taken this position into ac-

count in its own legal arguments and that therefore the conditions for estoppel
were fulfilled160. It argued that, as a consequence, the FRY would now be barred
from bringing forward not to be bound by the Genocide Convention as a &quot;newly
discovered fact&quot;.

Estoppel may be inferred from the conduct of a State which not only clearly and
consistently evinced acceptance by that State of a particular regime, but also has
caused another State or States, in reliance on such conduct, to detrimentally change

161position Without endeavouring into the differentiation between the difference
of acquiescence and estoppel162, it has to be assumed for the sake of argument that

despite the contradictory and ambiguous behaviour of different United Nations&apos;

organs, the relevant confidence could still be built up on the side of Bosnia and

154 See Application for Revision (note 1), 4-6, paras 5, 4.
155 E.g. CR/93/12,25 (Boyle).
156 Written Observations of Bosnia and Herzegovina, 37, para. 4.13. With regard to estoppel, see

ibid., para. 4.15.; with regard to acquiescence, see ibid., 34, para. 4.4.
157 Nuclear Tests Cases, ICJ Rep. 1974, 267, para. 43; ibid. 472, para. 46; PCIJ, Ser. A/B, No. 53,

68-69.
158 CR 93/13, 16 (Rosenne); CR/2002/41 15 para. 10 (van Biesen).
159 CR/2002/41, 15, para. 20 (van Biesen).
160 Written Observations of Bosnia and Herzegovina, 37, para. 4.15.
161 ICJ Rep. 1969, 26; ICJ Rep. 1962, 6; D.W. Bowett, Estoppel before International Tribunals

and its Relation to Acquiescence, 33 BYIL (1975), 176; H.WA. T h i r I w a y, Law and Procedure, 29;
1. Sinclair, Estoppel and Acquiescence, in: AN. Lowe and M. Fitzmaurice (eds.), Fifty Years of the

ICJ, 104; J.R.G. We e r a m a n t r y, Estoppel and the Preclusive Effects of Inconsistent Statements and
Conduct: The Practice of the Iran-United States Claims Tribunal, in: NYIL 1996, 113-141; B. Sh a w,

International Law, 350 et seq.; ICJ Rep. 1990, 92, 118 (El Salvador-Honduras Land, Island and Mari-

tiMe Frontier Case).
162 S h a w (note 161), 350 et seq.
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Herzegovina. However, even presuming that having to alter one&apos;s legal argumenta-
tion in a case before the Court and being faced with an application for revision,
could be regarded as a relevant detriment, it is still questionable if Article 61 of the
Statute leaves room for applying such general concepts of international law. In this
context, the FRY argued that the requirements of Article 61 of the Statute, espe-
cially &quot;ignorance not due to negligence&quot;, are meant to be exhaustive, thereby pre-
cluding the applicability of more general principles of international law163. There-
by the FRY interpreted Article 61 of the Statute as a procedural lex specialis, which
itself identifies a specific situation of venire contra Jactum proprium non valetl 64.

While the revision provisions of the Hague Conventions left it to the discretion
of the parties to agree upon revision, Article 61 of the Statute prescribes the possi-
bility for an application of revision independently of any such prior agreement. In
the light of the historical development of today&apos;s revision provision, first of all it
could be induced that Article 61 of the Statute as a purely procedural norm, not

leaving its application to the discretion of the parties, cannot be disposed of by the
parties, neither by treaty - the strongest form of consent - nor by way of more

informal concepts such as estoppel. Secondly, it follows from the very existence of
Article 61 of the Statute, that within the time-limit of ten years, each party has to

anticipate the possibility of being faced with an application for revision from its

counterpart. Article 94, paragraph 1, of the United Nations&apos; Charter obliges states

to comply with the decisions of the International Court of justice in any case to

which it is a party. Especially with regard to revision proceedings, Article 61, para-
graph 3, of the Statute expressIS verbis allows the Court to require compliance with
its prior judgment before it admits proceedings for revision. Thus, a state, in com-
pliance with such a judgment would by a provision of the Charter of which the
Statute according to Article 92 of the Charter forms an integral part, be required to

align its conduct accordingly. If however, e.g. after a period of nine years, a decisive
fact was to be discovered, despite of its prior compliance with the findings of the
Court, the state would still be entitled to apply for revision. Invoking the principle
of estoppel in this context would clearly contradict the very concept of revision.

5. Time-Limit (Article 61 Paragraphs 4 and 5 of the Statute)

Since the discovery of a new fact may take place at any time, a conflict arises
between the interest in the finality of the award and the interest in achieving jus-
tice165. Although heavily debated at the Hague Conferences, the revision provi-
sions of the Hague Conventions of 1899 and 1907 contained no time limit for the
exercise of the right of revision166. The parties were free to provide for revision and

163 CR/2002/40, 48, para. 5.12. (ZlMmermann).
164 Ibid., para. 5.14. (Zimmermdnn).
165 Commentary of the Secretariat on Article 29 of the ILCs 1953 draft convention on arbitral

procedure, in: M. Whitemann, Digest of International Law, Vol. 12, 1128.
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they were likewise free to determine the time frame within which they wished to

allow the revision of an award167. In the Pious Fund of the Californias and the

North Atlantic Coast Fisheries Case, the period during which revision could be re-

sorted to, only amounted to respectively eight and five days from the announce-

ment of the award. The Pact of Bogot 30 April 1948, in contrast prescribed a peri-
od of one year after the notification of the award168. The Committee of jurists,
having considered the three to six months limit discussed in 1907 to be too short

and the period mentioned in Article 13 of the Arbitration Treaty between Italy and

Argentine in 1907, which allowed for revision a t a n y t 1 in e before the execution

of the sentence, as too vague, ultimately decided on a limit of ten years169. Like-

wise, the present article contains an absolute time-limit of ten years in paragraph 5

and prescribes a relative time-limit in paragraph 4 according to which &quot;[ ] the ap-

plication for revision must be made within six months of the discovery of the new
11170fact

Since the &quot;discovery&quot; of a fact goes hand in hand with the &quot;knowledge&quot; of that

fact, the question of knowledge also affects the determination of the observance of
171the time limit entailed in Article 61 paragraph 4 and 5 of the Statute It is note

worthy, that the records reveal no discussion of what might constitute a discovery
or at what point the time limit begins172. Already during the Hague Conference,
the Italian delegate B u s c a t t i expressed his fear that this formula might lead to

difficulties, since the discovery of the new fact constituted a very indefinite point
of departure173. Thus, the relative time-limit became a highly flexible instrument to

be used at the discretion of the Court174.

166 Conf6rence Internationale de la Paix 1899, Sommaire G6n6ral, Proc6s-Verbaux, Troisieme

Commission, Onzi6me S6ance Conf6rence Internationale de la paix 1899, 154 et seq.; whereas H o I I s

proposed six months (p. 154), v a n K a r n e b e e k found six months to be too short (p. 155), and v.

M a r t e n s proposed three months (p. 159).
167 Art. 55 para. 4 of the Hague Convention (1907), see also M e u r e r (note 78), 363.

168 Commentary of the Secretariat on Article 29 of the ILC&apos;s 1953 draft convention on arbitral

procedure, cited in: Whitemann, Digest of Int. Law, Vol. 12, 1128; with regard to the Mixed Arbitral

Tribunals, out of a total of 34 Rules of Procedure published in the T.A.M., a majority of 18 fixed the

time-limit at one year from the notification of the decision, see B 1 n C h e n g, General Principles,
369, fn. 16.

169 Advisory Committee of jurists, Proc6s-Verbaux, 744.

170 According to Article 98 of the Rules of Procedure of the Court of justice of the European
Communities: &quot;An application for revision of a judgment shall be made within three months of the

date on which the facts on which the application is based came to the applicant&apos;s knowledge.&quot;
According to Article 125 of the Rules of Procedure of the Court of First Instance of the European
Communities &quot;[ I an application for revision of a judgment shall be made within three months [ ] &quot;.

171 Observations of Socialist People&apos;s Libyan Arab Jamahiriya on the Application submitted by
Tunisia for Revision and Interpretation of the judgment of 24 February 1982, 60, para. 31.

172 See also Rule 80, para. 1, of the Rules of European Court of Human Rights, according to

which a party may request the Court, within a period of six months after that party

a c q u 1 r e d k n o w I e d g e of the fact, to revise that judgment&quot;. According to Article 125 of the Rules

of Procedure of the Court of First Instance of the European Communities &quot;[ I an application for

revision of a judgment shall be made within three months of the date on which the facts on which

the application is based came to the applicant&apos;s knowledge&quot;. (emphasis added).
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This vagueness also became apparent in the present case. The Application for Re-
vision was submitted on 23 April 2001, which implies that for the application to be

admissible, the discovery had to have taken place after 23 October 2000. The letter
of President K o s t u n i c a requesting admission to the United Nations was sent on

27 October 2000. Bosnia and Herzegovina however argued that it was &quot;entirely
unlikely that the &apos;discovery&apos; took place [only] on the same date or, for that matter,

175only in the few days before the 27 October&quot; In its oral pleadings, it emphasized
that presidential candidate K o s t u n i c a already in his program dated September
2000 as well as in a speech he delivered on 1 September 2000 referred to the need to

become a member of the United Nations176. Bosnia and Herzegovina thus con-

tended that the discovery of the alleged facts took place before 23 October 2000

and that the application having been submitted on 23 April 2001, for this reason

alone was inadmissible177. However, if the debate over the FRY&apos;s membership did

not constitute relevant knowledge, than only the definite admission resolved the

legal dilemmas. The mere application for admission did not change the situation

because in light of the prior controversies, it could not be foreseen in which way
the application would be dealt with by the responsible United Nations&apos; organs.
The judgment seems to support this line of argumentation, because the Court ex-

pressly states that it remained unknown &quot;[ I when that application would be ac-

cepted&quot;178. Thus, the FRY&apos;s argumentation in that regard seems to have been ap-

proved by the Court because only the decision of the General Assembly of 1 No-

vember 2000 to accept the FRY as a new member clarified the situation and thereby
179led to the discovery of the relevant facts

V1. Final Conclusions

The Application for Revision of the 1996 judgment on the Application of the
Genocide Convention and the corresponding judgment have revealed a number of

problems entailed in the formerly neglected provision of Article 61 of the Statute.

Evidently, the Court&apos;s argumentation in the present judgment cannot solely be re-

duced to the legal difficulties entailed in Article 61 of the Statute, but it also has to

be seen in the broader context of proceedings in which the FRY is currently in-

volved and which are to a large degree interrelated180. In light of the fact that today

173 Documents, League of Nations, 139.
174 M. Reisman, Nullity and Revision, 47.
175 Written Observations Bosnia and Herzegovina, 28, para. 3.16.
176 Ibid., para. 3.17.
177 CR/2002/41, 24, paras 44 et seq. (van Biesen).
1711 Application for Revision Case (note 1), 23, para. 70.
179 CR/2002/40, 62, para. 7.5. (Varady).
180 Croatia has directed allegations against the FRY concerning responsibility for the commission

of acts of genocide; Application by the Republic of Croatia instituting Proceedings against the Federal

Republic of Yugoslavia with regard to the application of the Convention on the Prevention and Pu-

nishment of the Crime of Genocide, 2 July 1999. The FRY has instituted proceedings against member
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the Court is faced with an increasing number of cases, it is not entirely unlikely
that it will be in the future again be faced with revision proceedingsl8l.

Article 61 of the Statue by its wording is full of what Article 32 of the Vienna

Convention on the Law of Treaties would regard as obscurities or ambiguities, and
in the absence of precedents it thus leaves the Court with a great measure of discre-

tion. This discretion of course is narrowed down in light of the primacy of the fi-

nality of the Court&apos;s judgments and the principle of res Judicata. However, let it

not become an exceedingly restricted form of proceeding, it has to be kept in mind
that revision nevertheless is a procedural right - the invocation of which cannot be

regarded as a delaying strategy182 - expressly laid down in the Court&apos;s Statute. It

seems that in light of the rather infrequent invocation of revision proceedings be-
fore the International Court of justice in the past, revision still bears the connota-

tion of being a somewhat awkward form of Proceeding on the international level
and the very briefness of the judgment now delivered also seems to hint in this di-

rection. It is notable, however, that Judge K o r o m a held in his separate opinion
that &quot;[ ] to dismiss the FRY&apos;s admission to membership of the United Nations in

November 2000 and its legal consequences as simply a fact occurring several years
after the judgment is a distortion and too superficial &quot; 183. Likewise, Judge D i m i -

t r i j e v i c held that &quot;[D]eclaring the application for revision inadmissible only by
reference to the literal meaning of the word &apos;fact&apos; misses a serious opportunity to

decide on important matters relating to the jurisdiction of the International Court
&quot;184of justice

states of NATO following the bombing of Belgrade, Legality of Use of Force (Yugoslavia v. Bel-

glum), (Yugoslavia v. Canada); (Yugoslavia v. France), (Yugoslavia v. Germany); (Yugoslavia v. Italy),
(Yugoslavia v. Netherlands); (Yugoslavia v. Portugal); (Yugoslavia v. Spain); (Yugoslavia v. United

Kingdom), (Yugoslavia v. United States of America); see also Orders of 2 June 1999, ICJ Rep. 1999,
124 et seq.

181 El Salvador&apos;s application at least hints towards such a development.
182 CR/2002/41, 8, para. 1.
183 Separate Opinion of Judge K o r o m a, ICJ Rep. 2002, para. 9.
184 Dissenting Opinion of Judge D i in i t r i i e v i c, Application for Revision Case (note 1), para. 53.
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